








HARVARD LAW REVIEW 


PuBLISHED MonTHLY, NovEMBER TO JUNE INCLUSIVE 











‘ 


VOLUME XL DECEMBER, 1926 NUMBER 2 








CONTENTS 


LEADING ARTICLES PAGE 
Constitutional Limitations on the Con- 

gressional Power of Investigation . . James M. Landis 153 
The Allocation of After-Acquired Mort- 

gaged Sialiiied spied Rival Claim- 

I x a ca . Paxton Blair 


“Legal” and “Equitable” ‘shied in 
Land under the capane ee 
O64006. «0.6 as . . . Merrill I. Schnebly 248 





i) Sy so. aS ok EE Ss ee oe eee a 


The Law School Liability for Negligent Injury to a 
Contract Relation 
Recourse against the Buyer in a 


Letter of Credit Transaction . . 204 Effect of a Requisition on Charter- 


party Relations 305 


Scope of Federal Jurisdiction Ob- How Far do State Decisions De- 
tained through Existence of a termine “Local Law” for the 
Federal Question Federal Courts? 





RECENT CASES . 


Book REVIEWS. 


Chafee: Fourth Edition of Brannan’s Negotiable I In- 

struments Law Annotated ] 331 
Holdsworth: A History of English Law oe 333 
Hamel: The United States Board of Tax Appeals . A. 336 
Benedict: The American Admiralty: its Jurisdiction 

and Practice Francis B. Sayre 336 
Bicknell: Cases on the Law of the Constitution C. H. McIlwain 337 
Ogg: Iohannis Seldeni ad Fletam Dissertatio . . . Theodore F. T. Plucknett 338 


Penn TOMO OS: ASTI) PUL eS ee 








SuBscRIPTION Price, $4.50 PER ANNUM 60 CENTS PER NUMBER 
FoREIGN SUBSCRIPTIONS, $5.00 





Tue Harvarp Law Review ASSOCIATION 
PUBLISHED AT... . . - « Norwoop, Mass. 
EprrortaL AND Business OFFICE CamBRIDGE, Mass. 








The Plimpton Press} [Norwood, Mass. 





ADVERTISEMENTS 














NEW REVISED EDITION 1924 
Donovan’s Modern Jury 
Trials and Advocates 


Containing Thirty-two Condensed Cases, with 


SKETCHES AND SPEECHES OF AMERICAN 
ADVOCATES 


THE ART OF WINNING CASES 


and manner of counsel described with 


NOTES AND RULES OF PRACTICE 


With half-tone portraits of some of the great lawyers, who have tried 
celebrated cases contained in this book : 
ABRAHAM LINCOLN HON. JAMES HAMILTON LEWIS 
HON. D. W. VOORHEES HON. WILLIAM A. BEACH 
JUDGE GEORGE M. CURTIS JUDGE JOSEPH W. DONOVAN 
HON. JAMES A. VAN DYKE CLARENCE S. DARROW 
CHIEF JUSTICE RYAN (WISCONSIN) 


Especial attention is called to the very important chapters on: 
THE LAW AS A PROFESSION 
TRIAL HINTS 
ORATORS & ORATORY (ANCIENT & MODERN) 
IDEAL CASES 


WINNING CASES 
They are seldom won by accident, more frequently by hard work 
SELECTING A JURY 
One of the most important points in the trial of cases 
CROSS EXAMINATION 


It is an art and should be studied carefully 


REACHING A JURY 


A clever advocate talks to one juror at a time and never more than one, in this way 
secures the whole jury 


TWENTY-ONE RULES OF PRACTICE 
Invaluable to a practicing lawyer 


LAW OFFICE, STUDY AND TRIAL 


Well worth careful examination 


By JUDGE JOSEPH W. DONOVAN 
Price $7.50, Flexible Binding 


READ: the late Mr. Justice Stanley Matthew’s argument with reference to 
BIBLE IN THE SCHOOLS. Page 473 


PUBLISHED BY 


G. A. JENNINGS CO., INC. 


150 Nassau STREET NEW YORK 








Please mention Taz Review when dealing with our Advertisers. 
Vv 














HARVARD 
LAW REVIEW 








VoL. XL DECEMBER, 1926 No. 2 








CONSTITUTIONAL LIMITATIONS ON THE CON- 
GRESSIONAL POWER OF INVESTIGATION * 


I 


— in American constitutional law proves the resil- 

iency of its method. Conceptions, doctrines, theories, ap- 
parently embedded in fundamental law, fade, dwindle, and some- 
times die." But such movement is often only retrogression. 
Assumed advance is marked as mistaken departure; ’* learned 
judgments succumb to the pressure of newer facts * or more accu- 
rate historical knowledge.* It is this process— the life of the 
common law — that emphasizes the importance of dissents, often 
grinding them slowly into majority opinions, or sweeping from both 
the fine chaff of misguided thought. Nowhere is such a process 
better to be observed than in judicial decisions concerned with the 
American theory of the separation of powers. The substructure of 





* Grateful acknowledgment is made to Mr. George B. Galloway of the Bureau 
of Municipal Research, Philadelphia, for his generosity in putting at the writer’s 
disposal his unpublished work on Congressional investigations, being a thesis pre- 
sented to the Robert Brookings School, Washington, D.C. 

1 Cf. Terral v. Burke, 257 U. S. 529 (1922), finally overruling the long line of 
decision beginning with Doyle v. Continental Ins. Co., 94 U. S. 535 (1876). See 
Brandeis, J., dissenting in Washington v. Dawson & Co., 264 U. S. 219, 238 n. 21 
(1924). 

2 Cf. Sonneborn Bros. v. Cureton, 262 U.S. 506 (1923) ; Brandeis, J., dissenting 
in Jaybird Mining Co. v. Weir, 46 Sup. Ct. 592, 594 (U. S. 1926). 

8 Compare Bunting v. Oregon, 243 U. S. 426 (1917), with Lochner v. New York, 
198 U. S. 45 (1905); Brandeis, J., dissenting in Missouri ex rel. Southwestern Bell 
Tel. Co. v. Public Service Comm. of Mo., 262 U. S. 276, 289 (1923). 

* Cf. Vidal v. Girard’s Ex’rs, 2 How. 127 (U. S. 1844), qualifying Baptist Ass’n 
v. Hart’s Ex’rs, 4 Wheat. 1 (U. S. 1819). 
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the new nation was a tripartite division of governmental powers, 
whose ultimate purpose was, in short, to secure the liberty of the 
individual from oppression by any one department.’ The doctrine 
has remained a contentious issue of constitutional law around 
which have centered problems of no mean significance to the polity 
of the nation. Coincident with the rise and fall of succeeding the- 
ories of constitutional interpretation, separation of powers has at 
times assumed the arrogant and inflexible quality of a rule of law, 
and has descended again to the more malleable level of a legal prin- 
ciple or a political maxim.* But both the doctrine and the prob- 
lems remain. 

When on May 31, 1924, Judge Cochran, sitting in the United 
States District Court for the Southern District of Ohio, released 
Mally S. Daugherty,’ who had been arrested under a Senate resolu- 
tion for his refusal to obey a subpoena issued by a subcommittee of 
the Senate commanding him to appear and testify as to what he 
might know “ relative to the subject matter under consideration by 
said committee,” * he touched upon one of the most contentious is- 





5 Tue FEDERALIST (1831 ed.) No. 47. ‘‘ The doctrine of the separation of powers 
was adopted by the Convention of 1787 not to promote efficiency but to preclude 
the exercise of arbitrary power. The purpose was not to avoid friction, but, by 
means of the inevitable friction incident to the distribution of the governmental 
powers among three departments, to save the people from autocracy.” Brandeis, J., 
dissenting in Myers v. United States, 47 Sup. Ct. 21, 85 (U.S. 1926). 

6 See Frankfurter and Landis, Power of Congress over Procedure in Criminal 
Contempts in “Inferior” Federal Courts (1924) 37 Harv. L. Rev. 1010, 1012-16. 

7 Ex parte Daugherty, 299 Fed. 620 (S. D. Ohio W. D. 1924). 

8 “ On March 1, 1924, the United States Senate adopted the following resolution: 

* Resolved, that a committee of five Senators, consisting of three members of the 
majority and two of the minority, be authorized and directed to investigate circum- 
stances and facts, and report the same to the Senate, concerning the alleged failure 
of Harry M. Daugherty, Attorney General of the United States, to prosecute prop- 
erly violators of the Sherman Anti-Trust Act and the Clayton Act against monopo- 
lies and unlawful restraint of trade; the alleged neglect and failure of the said 
Harry M. Daugherty, Attorney General of the United States, to arrest and prose- 
cute Albert B. Fall, Harry F. Sinclair, E. L. Doheny, C. R. Forbes, ‘and their con- 
spirators in defrauding the government; as well as the alleged neglect and failure of 
the said Attorney General to arrest and prosecute many others for violations of 
federal statutes, and his alleged failure to prosecute properly, efficiently, and 
promptly, and defend all manner of civil and criminal actions wherein the govern- 
ment of the United States is interested as a party plaintiff or defendant. And said 
committee is further directed to inquire into, investigate, and report to the Senate 
the activities of the said Harry M. Daugherty, Attorney General, and any of his 
assistants in the Department of Justice, which would in any manner tend to impair 
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sues of the times. Relying in part upon Judge Cochran’s decision, 
coal dealers of the District of Columbia refused to produce their 
books at the behest of a Senate committee charged with investigat- 
ing retail prices of coal in the city of Washington.’ Similarly 





their efficiency or influence as representatives of the government of the United 
States. That said committee above referred to and the chairman thereof shall be 
elected by the Senate of the United States. 

‘Resolved, further, that in pursuance of the purposes of this resolution said 
committee or any member thereof be and hereby is authorized, during the Sixty- 
Eighth Congress to send for persons, books and papers. . . .’” Ex parte Daugherty, 
supra note 7, at 622. On March 11, 1924, a subpoena was served on Mally S. 
Daugherty, President of the Midland National Bank, commanding him to appear 
before the committee in Washington and testify to such matters as might be 
deemed relevant, and commanding him to bring with him the “ deposit ledger of 
the Midland National Bank since November 1, 1920; also note files and transcripts 
of owners of every safety vault; also records of income drafts; also records of 
any individual account or accounts showing withdrawals of $25,000 or over during 
that period.” This subpoena was disregarded by Daugherty. On Apr. 11, 1924, a 
second subpoena was served on Daugherty commanding him to appear before a 
subcommittee, consisting of Senators Brookhart and Wheeler, at Washington Court 
House, Ohio, “ to testify as to what he might know relative to the subject-mat- 
ters under consideration by that committee.” Daugherty disregarded this subpoena. 
On Apr. 11, 1924, the Court of Common Pleas of Fayette County, Ohio, at the suit 
of the Midland National Bank, issued a restraining order against Senators Wheeler 
and Brookhart, enjoining them from making any examination of the books, ac- 
counts, etc., of the bank. The order was served on that day upon the senators. 
The subcommittee reported the facts of Daugherty’s disobedience to the Senate, 
and on Apr. 26, 1924, the Senate adopted a resolution, reciting the above facts and 
concluding: 

““* Whereas, the appearance and testimony of the said M. S. Daugherty is ma- 
terial and necessary in order that the committee may properly execute the functions 
imposed upon it, and obtain information necessary as a basis for such legislative and 
other action as the Senate may deem necessary and proper: Therefore be it 

‘ Resolved, that the President of the Senate pro tempore issue his warrant, com- 
manding the sergeant at arms or his deputy, to take into custody the body of the 
said M. S. Daugherty, wherever found, to bring the said M. S. Daugherty before 
the bar of the Senate, then and there to answer such questions pertinent to the 
matter under inquiry as the Senate may order the President of the Senate pro 
tempore to propound, and to keep the said M. S. Daugherty in custody to await the 
further order of the Senate.’” Ex parte Daugherty, supra note 7, at 623. The Presi- 
dent pro tempore thereupon issued his warrant to the sergeant at arms, who, by en- 
dorsement on the back of the writ, appointed and empowered J. J. McGrain to 
serve the writ. It was served on Apr. 28, 1924, whereupon Daugherty applied to 
the District Court for a writ of habeas corpus. 

9 By resolution of Feb. 5, 1926, the Senate Committee on the District of Colum- 
bia was authorized to investigate the coal situation in the District, together with 
the retail prices of coal dealers in the District. A resolution of the same day gave 
the committee power to send for persons and papers. 67 Conc. REC. 3031-32 
(1926). 
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Samuel Insull refused to answer questions propounded him by a 
Senate committee investigating corrupt practices in the primary 
contests for the Senate in IIlinois.*°° The Court of Appeals of the 
District of Columbia remained hesitant to announce its decision 
upon the power of the Senate Committee on Public Lands to com- 
pel Harry F. Sinclair to answer questions propounded him.** The 
problem, however, is old. The Second Congress considered it, and, 
though adjudications by courts upon the subject are scarce, few 
issues have received more and lengthier consideration by legis- 
latures, few legislative practices have so often received the deliber- 
ate sanction of the body that initiated them. 

Legislative power unhappily fails to be either a word of art or a 
self-defining concept. Like judicial power, it summarizes the his- 
tory of an institution of government for any particular period of 
time.*? It did so in 1789. When the political thinkers of that 
period erected a government and set forth its outlines in a consti- 
tution, they were not dealing with new concepts into which judges 
of a later date were to pour a meaning dissociated from past history 
and experience. Bred to the bone, as they were, with English con- 
ceptions and traditions, a phrase such as legislative power, precipi- 
tated centuries of Parliamentary history and decades of colonial 
practice. The definition also embodied within itself the evolu- 
tionary process inherent in its origin. Were it otherwise, constitu- 
tion making and constitutional interpretation would break itself 
by its insistence upon static qualities ina dynamic world. Consti- 
tutions must be expounded. Legislative power is no exception to 
such a general principle. 


II 


Any study of the power of a legislature to commit for contempt 
contumacious witnesses before committees of investigation, must 
concern itself with a similar power exercised by legislatures to 
deal with a breach of privilege or with libel and slander against 
its members. The existence of the latter power is commonly 





10 See New York Times, Aug. 5, 1926. 

11 The case was argued before the Supreme Court of the District on Feb. 2, 1925. 
New York Times, Feb. 3, 1925. The mandate of the Court of Appeals was stayed, 
following its refusal to quash the indictment, to permit Sinclair to appeal to the 
United States Supreme Court. Boston Transcript, Nov. 23, 1926. 

12 See Frankfurter and Landis, supra note 6. 
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adduced in aid of the existence of the former on the ground that 
one such exercise of power permits another. ‘The relationship is 
not so superficial; the source of both lies ultimately in the legisla- 
tive process. Courts, too, possess summary powers to cope with 
offenses to decorum committed in their presence, as well as powers 
to commit contumacious witnesses for contempt. The source here 
is the judicial process.** 

The power of courts over disturbers of their dignity is scarcely 
more ancient in origin than the exercise of a like power by the Brit- 
ish Parliament over persons guilty of disturbing conduct in its 
presence. There must be capacity for swift and effective action if 
the particular institution is to defend itself from aggression. Inter- 
ferences with the recognized privileges of the legislature are simply 
instances of aggressive and disturbing conduct committed without 
the four walls of the house.** Aggression may consist in insults 
and libels upon the legislature as a whole or upon its individual 
members.’ Attempts to bribe a member are the equivalent of at- 
tempts to secure a particular course of action by the legislature 
through duress. In all these cases a long-established legislative 
practice,’® sanctioned by judicial decision,’ has put to rest ques- 


tions as to the existence of a power to commit for contempt. The 
source of the power has been recognized to lie in the necessity for 
self-help and self-defense — the employment of an efficient instru- 
ment to protect the institutions of government from unwarranted 
interferences with their work. True, limits to the exercise of these 





13 Jbid. 

14 The first case of this nature seems to be that of Ferrers in 1543. See 1 DE 
LotmeE, RisE AND PROGRESS OF THE ENGLISH CONSTITUTION (Stephen’s ed. 1838) 
168. Numerous other cases are collected in Petyt, LEx PARLIAMENTARIA (1748) 376. 

15 The first instance of a punishment for such an offense was in 1548. See 
MAITLAND, CONSTITUTIONAL History OF ENGLAND (1909) 244, 323, 379. Lord 
Ellenborough put Hall’s Case (4 Co. Inst. 23) in 1580 as the first of its kind. See 
Burdett v. Abbott, 14 East, 1, 142 (K. B. 1811). Numerous instances of similar 
cases are to be found in Wynn, ARGUMENT UPON THE JURISDICTION OF THE HOUSE 
oF Commons To Commit IN CASES OF BREACH OF PRIVILEGE (London, 1810) ; 
KELKE, CONSTITUTIONAL LAW AND CASES (1907) 155-57. 

16 Colonial and early state precedents of this character are collected in Potts, 
Power of Legislative Bodies to Punish for Contempt (1926) 74 U. Pa. L. Rev. 601. 

17 Anderson v. Dunn, 6 Wheat. 204 (U. S. 1821); Burdett v. Abbott, supra 
note 15; Sheriff of Middlesex, 11 A. & E. 273 (Q. B. 1840); Earl of Shaftesbury’s 
Case, 1 Mod. 144 (K. B. 1677); Murray’s Case, 1 Wils. 299 (K. B. 1751); Lord 
Mayor of London’s Case, 3 Wils. 188 (C. P. 1771). 
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powers exist but the source is not denied: Such limits bind both 
legislatures ** and courts,’® perhaps to an exertion of the “ least 
possible power necessary,” *° perhaps more. 

But with these limits we have no present concern. It is sufficient 
for our purposes to note that in recognized instances courts and 
legislatures have assumed a power to deal summarily with certain 
classes of offenders because their behavior is found to constitute a 
contempt. With both courts and legislatures the exercise of such a 
power is not the primary purpose of their creation, but subsidiary 
to the effectuation of that purpose. It secures to them the power to 
function as courts or legislatures. To designate such a power as 
“ judicial power ” or as “legislative power,” erroneously implies 
its exclusive exercise by one or the other organ of government, or, 
if it permits its exercise by both, implies in one instance an excep- 
tion to the general character of power exercised by that department 
of government.’ It is accurate, however, to regard the power as 
subsidiary to the exercise of a greater and more comprehensive 
power for which the institution, whether court or legislature, is 
created. Both institutions, whether in imitation of one another or 
for want of further inventiveness, have adopted the same device 
— summary commitment — to effectuate the main purposes of 
their existence. Judicial sanction for the exercise of such a power 
by the legislature lies in the recognition of fts necessity for the 
functioning of the legislative process. 

An examination of judicial and legislative precedents as to these 
powers of legislatures to commit for contempt can thus be dis- 
pensed with in a consideration of the power of a legislature over 
contumacious witnesses before committees of inquiry. It is only 
necessary to note the existence of the legislature’s power over the 
former class of cases. The limits there defined, unless a general 
standard be evolved, are not necessarily a guide to the limits in 
other cases. The existence of the power in a certain class of cases 





18 Marshall v. Gordon, 243 U.S. 521 (1917). 

19 Michaelson v. United States, 266 U. S. 42 (1924). See Frankfurter and 
Landis, supra note 6. 

20 Marshall v. Gordon, supra note 18, at 541, quoting Anderson v. Dunn, supra 
note 17. 

21 Such was Mr. Justice Miiler’s analysis of the power in Kilbourn v. Thomp- 
son, 103 U. S. 168 (1880) ; also Sumner’s analysis in his defense of Hyatt before the 
Senate on March 12, 1860, Conc. Grose, 36th Cong: 1st Sess., 1100 (1850). 
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proves that the device of summary commitment has been deemed 
necessary in those instances to maintain the legislative process. 
Proof of a similar necessity is required in order to establish the leg- 
islature’s power over a contumacious witness before a committee 
of inquiry. Such proof and the discovery of limits, such as they 
may be, to the power, if established, demand a searching investiga- 
tion of the legislative process, of its necessities for the use of the 
same device of summary commitment in this particular field, of 
legislative precedents that epitomize its evolutionary history, and 
of judicial decisions determinative of the province of legislative 
inquiry. 


III 


A legislative committee of inquiry vested with power to summon 
witnesses and compel the production of records and papers is an 
institution rivalling most legislative institutions in the antiquity of 
its origin. Its roots lie deep in the British Parliament and only 
in the light of a knowledge of these origins and subsequent develop- 
ments does it become possible to comprehend its limits. The value 
of British precedents has, however, been doubted on the ground 


that Parliament as distinguished from Congress was originally a 
judicial body; that powers judicial in character commonly exer- 
cised by it are attributable to its judicial nature and therefore can- 
not be incident to a legislature stripped in its creation of all judicial 
functions.”* To this argument several answers are to be made. 
The assertion that Parliament was a judicial body is in itself one 
that scholars have vigorously denied.** But assuming the premise 
to be true, neither the nature of the power to punish recalcitrant 
witnesses nor the history of its exercise lends color to the conten- 
tion that it is to be deduced from the possession of judicial as dis- 





22 Kilbourn v. Thompson, supra note 21. Mr. Justice Miller concludes his ex- 
amination of the subject: “ We are of opinion that the right of the House of Repre- 
sentatives to punish the citizen for a contempt of its authority or a breach of its 
privileges can derive no support from the precedents and practices of the two 
Houses of the English Parliament, nor from the adjudged cases in which the English 
courts have upheld these practices.” Jbid. at 189. See also WitTKE, History oF 
ENGLISH PARLIAMENTARY PRIVILEGE (1921) 182-84. 

23 The authorities are collected by Potts, supra note 16, at 692-700. Mr. Potts 
also challenges Mr. Justice Miller’s contention on the ground that the House of 
Commons was fundamentally no more a judicial body than the House of Repre- 
sentatives. 
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tinguished from legislative powers by Parliament. Its character as 
. a power ancillary and subordinate to the legislative process cannot 
be overemphasized. Its origins and its exercise are either neces- 
sary for the self-defense of the legislature or necessary for its 
efficient functioning. 

History here bears out analysis in showing that the earliest com- 
mitments for contempt postdated the era, if such there was, of the 
functioning of Parliament as a court. Instead, the period in which 
the roots of the powers are embedded is one which marks the 
ascendancy of the House of Commons to its later rank of a su- 
preme legislative assembly.”* 

The earliest instances of punishment visited by the House of 
Commons upon contumacious and prevaricating witnesses sum- 
moned before Parliamentary committees of inquiry, related to dis- 
puted elections. The House in these instances can scarcely be 
deemed to be exercising a residuum of its ancient judicial preroga- 
tives, for not until 1586 did it gain the right to resolve election 
contests.*° The inherent difficulty of ascertaining disputed facts 
early necessitated the devolution of such tasks on Parliamentary 
committees with power to summon the witnesses in the case. Thus 


in 1604 in Sir Francis Godwin’s Case, the following entry is to be 
found: “ Power given in that Case to send for an Officer, and to 
view and search any Record or other thing of that kind, which may 


help their Knowledge or Memory in this particular Service.” *° 


On June 4, 1621, Randolph Davenport was imprisoned for misin- 
forming a committee before whom he was called as a witness.” 
Since then numerous similar cases are on record ** until 1868 when, 





24 Professor Redlich has also contended that such powers grew out of the 
political exigencies of a supreme representative assembly. See 1 REDLICH, PROCEDURE 
OF THE House oF Commons (1908) 24, 25; 3 ibid. 77, 78. 

25 See De LotME, op. cit. supra note 14, at 287; WITTKE, op. cit. supra note 22, 
at 56, 73. 

26 Hare, OrIGINAL INsTITUTION, POWER AND JURISDICTION OF PARLIAMENTS 
(1707) 105. 

27 PetyT, MISCELLANEA PARLIAMENTARIA (1681) 120. ‘ 

28 In 1689 in Barnardiston v. Soame, 6 How. St. Tr. 1119 (H. L. 1689), it was 
held that the power of passing on election returns belonged to the House of Com- 
mons; and in 1704 in the Case of the Aylesbury Men (Ashby v. White) the House 
punished for contempt voters who sought to resort to courts upon the question of 
election returns. See May, Law, PriviLeces, PROCEEDINGS AND USAGE OF PARLIA- 
MENT (sth ed. 1863) 64-66. See The Queen v. Paty, 2 Ld. Raym. 1105 (1705). 
Later examples of the exertion of a similar power are to be found before the commit- 
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by an act of Parliament, the determination of disputed elections 
was transferred to judges of the Court of Common Pleas.”* 
Committees deputed on inquiries of a different character were, 
during the same period, armed with powers to compel the produc- 
tion of persons and papers, administer oaths, and report recalci- 
trant and untruthful witnesses to Parliament. Such committees 
might be concerned with discovering data for proposed legisla- 
tive enactments. Such was the case of Sheriff Acton of London, 
who was found guilty by the Commons of prevarication before a 
“Committee for the Examination of the Merchants’ Business,” 
and in consequence sentenced to the Tower.*® Similarly on April 
21, 1664, a committee, to whom the bill for settling the navigation 
of the River Wye had been referred, was empowered by the House 
to send to the Warden of the Fleet to cause James Pitson to be 
brought before them from time to time and be examined as occa- 
sion required.** The power of Parliament over the purse also gave 
rise to the institution of committees to discover whether funds ap- 
propriated had been expended for authorized purposes. Among 
the earliest of these instances is that of a committee deputed “‘ to 
inspect the several Accompts of the Officers of the Navy, Ord- 


nance, and Stores,” and empowered to send for persons and 
papers.*” 





tee appointed in 1833 upon the petition of several Liverpool citizens to inquire into 
election briberies. 88 Comm. JOURNAL, 144 (1833). On March 12, 1833, the com- 
mittee was given power to send for persons and papers. On March 20 the commit- 
tee reported that George Wrighton had refused to attend before it, whereupon the 
House ordered him to attend before it on Monday next. The order was discharged 
when the committee reported that Wrighton had voluntarily testified before it. Ibid. 
190, 197. On March 25 the committee reported that Elizabeth Robinson had re- 
fused to answer questions propounded to her by the committee. The House there- 
upon ordered her to attend on the following day. Jbid. 212. On March 26 the 
Speaker admonished her that, even though she feared danger to her life in answering 
the questions, she must answer them, for upon refusal “ she would be committed to 
the custody of the Serjeant at Arms for a breach of the Privileges of the House.” 
Ibid. 218. On Feb. 24, 1848, James Dodgson was committed for prevaricating before 
a committee appointed to try the Lancaster Election Petition. 103 ibid. 258 (1848). 
On July 28, 1857, Charles Woolfen was similarly committed. 112 ibid. 354, 377 
(1857) ; 147 Hans. Des., 3d series, 566, 1085. On Apr. 23, 1866, Alfred Colburn 
was similarly committed. 121 Comm. JOURNAL, 239 (1866). 

29 (1868) 31 & 32 VICT. c. 125. 

30 PetyT, op. cit. supra note 27, at 108. 

31 § Comm. JOURNAL, 547 (1664). 

82 Ibid. 628 (1666). 
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The year 1688, however, marking the culmination of the long 
struggle for the supremacy of Parliament, begins the real use of 
Parliamentary committees as necessary parts of the legislative 
processes. In 1689 a host of committees are to be found in exist- 
ence, authorized to investigate in broad reaches the operations of 
government. For grievances, when well founded, demand a rem- 
edy if the legislature expects not only to endure but to perform its 
duties to the state. Dissatisfaction with the conduct of the war in 
Ireland led on June 1, 1689, to the creation of a committee “ to in- 
quire who has been the Occasion of the Delays in sending Relief 
over into Jreland, and particularly to Londonderry,” * and, five 
months later, to the creation of a similar committee to examine, 
“‘ By what means the Intelligence came to be given to their Majes- 
ties Enemies, concerning the several Stations of Winter Guards of 
their Majesties Navy; and likewise into the Miscarriage in the 
Victualing of the Navy; and the Transportation of the Army; and 
all other Things relating to the War, both by Sea and Land, the 
last Year.” ** Both committees were granted powers to send for 
persons and papers. The unwarranted proclamation of martial 
law in “ Sancta Hellena” by a commissioner of the East India 
Company gave rise to a similar committee on November 6, 1689.** 
Nor was the authority thus exercised by Parliament permitted to 
go unchallenged. On June 1, 1689, Christopher Lowman, who had 
been placed in custody for refusing to attend before a committee to 
whom the bill for the relief of poor persons had been referred, was 
ordered discharged by the House on the condition that he at- 
tend before it that afternoon.*® On June 14, 1689, the report of a 
committee appointed to inquire what children were being sent 





33 10 ibid. 162 (1689). 

34 Jbid. 278. Hallam says of these committees: “I do not think there is any 
earlier precedent in the Journals for so specific an inquiry into the conduct of a 
public officer, especially one in military command. . .. No courtier has ever since 
ventured to deny this general right of inquiry, though it is a frequent practice to 
elude it. The right to inquire draws with it the necessary means, the examination 
of witnesses, records, papers, enforced by the strong arm of Parliamentary privilege.” 
CONSTITUTIONAL History OF ENGLAND (sth ed. 1867) 570. Emden commenting 
upon this inquiry calls attention to a similar committee on inquiry into the conduct 
of the army before Sebastopol in 1855. PRiNcIPLEsS OF BriTIsH CONSTITUTIONAL 
Law (1925) 50-51. 

35 19 Comm. JOURNAL, 280 (1689). 

86 Jbid. 162. 
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abroad “ to be educated in the Popish Religion,” and who had 
been the occasion of sending them abroad, informed the House 
that Katherine Overbury had failed to answer and attend before 
them, whereupon the House ordered the sergeant to arrest her “ for 
her Contempt aforesaid.” *7 | 

The extensive utilization of this device came as a consequence of 
a fuller pursuit of legislative powers by Parliament. Forty years 
later it appears as a common instrument of the legislative process. 
If laws are to be made, changed or kept in force, the need for 
such action must be thoroughly presented. Significant of this is 
the following entry in the Commons’ Journal for February 17, 
1728: 


“ Ordered, That the Committee, appointed to inspect what Laws are 
expired, or near expiring, and to report their Opinion to the House, which 
of them are fit to be revived, or continued, and who are instructed to in- 
spect the Laws relating to Bankrupts, and consider what Alterations are 
proper to be made therein, have Power to send for Persons, Papers, and 
Records, with respect to that Instruction.” ** 


Grievances connected with prison administration require redress, 
but facts are inaccessible unless witnesses may be summoned and 
examined on oath. Soon March 10, 1729, Mr. Oglethorpe 


“from the Committee, appointed to enquire into the State of the 
Gaols of this Kingdom, acquainted the House, that he was directed by 
the Committee to move the House, that they may have Power to examine 
any Persons, they shall think fit, in the most solemn Manner. 

“ Ordered, That the said Committee be impowered to examine any 
Persons, they shall think fit, in the most solemn Manner.” *° 


Scandals are revealed in connection with the administration of 
poor relief by a corporation created for such a purpose, and the aid 
of the House is requested in rectifying the abuses.*° The matter is 
referred to a committee who find the material witnesses prepared 
to flee the country because of revelations that are bound to ensue. 





37 Ibid. 180. 

88 21 ibid. 223 (1728). 39 Tbid. 488 (1720). 

40 On Feb. 3, 1731, the petition of the “‘ Proprietors of the Charitable Corpora- 
tion, for Relief of industrious Poor, by assisting them with small Sums, upon 
Pledges, at legal Interest ” complaining of the embezzlement of their funds by their 
officers, was referred to a committee. Ibid. 788. 
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To make the investigation effective the witnesses are ordered ar- 
rested by the House pending their examination;*' authority to 
search for books and papers is granted;** and witnesses proved 
guilty of prevarication before the committee are imprisoned for 
their contempt of the power of the House.** 

A catalogue of further instances of such a character is unneces- 
sary. “ It is hardly worthwhile to enumerate later instances of ex- 
ercising a right which had become indisputable,” is the conclusion 
of Hallam upon this chapter of English constitutional history.** 
With that conclusion constitutional writers such as De Lolme,*° 
Kelke,** and Emden “ express agreement. But the conclusion be- 
came not only one of history but also one of law, when later a chal- 
lenge of the Commons’ authority in the courts evoked the following 
reply from Lord Coleridge: 


“ That the Commons are, in the words of Lord Coke, the general in- 
quisitors of the realm, I fully admit: it would be difficult to define any 
limits by which the subject matter of their inquiry can be bounded: it is 
unnecessary to attempt to do so now: I would be content to state that 
they may inquire into every thing which it concerns the public weal for 
them to know; and they themselves, I think, are entrusted with the de- 
termination of what falls within that category. Coextensive with the 
jurisdiction to inquire must be their authority to call for the attendance 
of witnesses, to enforce it by arrest when disobedience makes that neces- 
eae 





41 At the committee’s request it was also “ Ordered, That the said Committee 
be impowered to examine, in the most solemn Manner, such Persons, as they shall 
think proper to examine upon the Subject-matter of their Enquiry.” Ibid. 800-01 
(1731). 

42 Tbid. 843. 

43 See the cases of Thomas Leafe, of James Thomson, and further instances of 
arrest in order to prevent witnesses from fleeing the country. Jbid. 810, 811, 842, 
852, 910, 913, 914, 915. 

44 Hallam continues: “. . . and, even before it rested on the basis of precedent, 
could not reasonably be denied to those who might advise, remonstrate, and im- 
peach.” Op. cit. supra note 34, at 307-08. 

45 “ The commons have for a lengthened period asserted and exercised the power 
and authority of summoning before them any commoner, and of compelling his at- 
tendance: and every branch of the civil authority of the government is bound (when 
required) to be aiding and assisting to carry into execution the warrants and orders 
of the House.” 1 De Lote, op. cit. supra note 14, at 337. 

46 KELKE, op. cit. supra note 15, at 161. 

47 EMDEN, OP. cit. supra note 34, at 50-51. 

48 Howard v. Gosset, 10 Q. B. 359, 379-80 (1845). Baron Parke in the same 
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IV 


The privileges and powers of the Commons were naturally as- 
sumed to be an incident of the representative assemblies of the 
Thirteen Colonies. The colonial records are too vast and un- 
charted a continent to permit the uninitiated to glean more than a 
handful of illustrations of the methods of work and the problems 
of thirteen different legislatures dealing with a multitude of differ- 
ent problems. But enough has been uncovered to illustrate the 
incidence of privileges and powers and the solution of the problem 
of self-defense by colonial legislatures on the principles of Parlia- 
mentary precedents and practice.*® Punishment for contempt also 
appears as the subsidiary power necessary to protect legislatures 
from threats and indignities, to safeguard their members against 
arrest and assault, and to enable the legislature to determine the 
qualifications of members to sit within its halls. 

Just as military disasters in Ireland gave rise to a Parliamentary 





case on appeal, approving the expressions of Lord Coleridge, said: ‘‘ For it cannot 
be disputed that the House of Commons has by law the particular powers to take 
into custody which in the three first pleas it is expressly averred to have exercised ; 
and we have nothing to do with any other. First, that House, which forms the 
Great Inquest of the Nation (4 Inst. p. 11), has a power to institute inquiries and 
to order the attendance of witnesses, and, in case of disobedience (whether it has not 
even without disobedience, we need not inquire), bring them in custody to the bar 
for the purpose of examination.” Gosset v. Howard, 10 Q. B. 411, 450-51 (1847). 
It is amazing that Mr. Justice Miller in Kilbourn v. Thompson, supra note 21, in 
discussing the English law makes no mention of the case of Howard v. Gosset, cer- 
tainly the most apposite case in the English books upon the particular question at 
issue. It was called to his attention by counsel in argument. See Kilbourn v. 
Thompson, supra note 21, at 180. 

The power to send for persons and papers has been frequently employed by the 
House of Commons since 1776. The examples are too numerous to catalogue. See, 
e.g., the case of Captain Huxley Sandon before the committee charged to investigate 
the conduct of the Duke of York as Commander in Chief of the Army (64 Comm. 
JouRNAL, 15 et passim (1809) ); the case of John A. Shee before the committee in- 
quiring into the alleged abuses in the patronage of the East India Company (ibid. 
100, 102); the case of Lieutenant Colonel Fairman before the committee inquiring 
into the Orange Institutions (90 ibid. 564 et passim (1835) ); the case of Norman 
McLean before the committee investigating the conduct of General Darling as gov- 
ernor of New South Wales (zbid. 601) ; and the case of the directors of the Cambrian 
Railway Company who had discharged an employee because of testimony given 
before a Parliamentary committee (147 ibid. 129 (1892) ). See also 64 ibid. 51 
(1809), 119 ibid. 85, 186 (1864), 147 ibid. 129 (1892). 

49 The writer has relied on the researches of Mr. Potts for colonial precedents. 
See Potts, supra note 16. 





166 HARVARD LAW REVIEW 


inquiry, the failure to carry out certain offensive operations in the 
field, led the Massachusetts House of Representatives in 1722 to 
assert its right to summon before them Colonel Walton and Major 
Moody. The Governor’s attempt to thwart the inquiry led to the 
solemn pronouncement by the House that it was “‘ not only their 
Privilege but Duty to demand of any Officer in the pay and service 
of this Government an account of his Management while in the 
Public Imploy.’” °° Parliamentary control over the purse by 
committees charged with examining the accounts of disbursing 
officials, finds its parallel in the creation of a standing committee 
of the Pennsylvania House of Delegates charged with the duty of 
auditing and settling the accounts of the Treasurer and given 
“‘¢ full Power and Authority to send for Persons, Papers and 
Records by the Sergeant at Arms of this House.’”** Similarly 
the colonial assembly of North Carolina ordered the arrest and 
detention of the receiver of powder money at Roanoke for his 
refusal, under the Governor’s orders, to submit his accounts to the 
House.” Public scrutiny of the conduct of different departments 
of government is illustrated by the action of the Pennsylvania 
House of Delegates in examining witnesses upon charges of mis- 
conduct against W. Moore, Judge of the Court of Common Pleas, 
whom the Governor alone had the power of removing. Asa result 
of the examination of the charges, the House felt justified in peti- 
tioning the Governor for his removal.”* 

That this heritage of British Parliamentary traditions and this 
persistence of institutions developed in aid of the legislative proc- 
ess were neither alien to the newer soil of America nor inimical to the 
revolutionary ideals of independence, is further illustrated by the 
adoption of committees of inquiry by state legislatures in the early 
days of their existence. British precedents were resorted to with 
freedom in resolving questions of privilege or punishment for libel- 
ous attacks upon the assembly and its members. In 1781 the 
Virginia House of Delegates clothed its standing committees on 





50 bid. at 708. 
1 [bid. at 709. 
52 Tbid. 
53 Ibid. at 710-11. 
54 The Congress of the United States under the Articles of Confederation in 
1776 summoned Isaac Melchior before it for rudeness to the president of the Con- 
gress. His apology led to the dismissal of the proceeding. Ibid. at 716. 
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religion, privileges and elections, courts of justice, and trade, with 
power “‘‘ to send for persons, papers, and records for their infor- 
mation.’”**> In the same year it authorized the committee on 
privileges and elections to employ this power to examine an armed 
opposition in Augusta to certain laws enacted by the preceding 
assembly.*° In 1824 the New York Assembly appointed a com- 
mittee to discover whether the charter of the Chemical Bank had 
been procured by corrupt means, and punished a witness, Caldwell, 
for his contumacy.” In 1837 Jacques and Slamm refused to tes- 
tify before a committee of the New York Assembly investigating 
the use of funds by state banks. Slamm, when called before a 
committee, purged himself of the contempt; but the testimony of 
Jacques was only adduced after a period of imprisonment under 
the command of the House.” 

The power thus exerted by state legislatures, when challenged, 
was upheld by the state courts. Prior to 1880 no state decision 
denies or curtails the exercise of such a power; instead, it received 
the explicit sanction of Judge Hoar in Massachusetts * and Judge 
Daly in New York. There is no better exposition of the breadth 
and basis of the power than the latter’s pronouncement. 


“ Where no constitutional limitation or restriction exists, it is compe- 
tent for either of the two bodies composing the legislature, to do, in their 
separate capacity, whatever may be essential to enable them to legis- 
late. . .. It is a well-established principle of this parliamentary law, 
that either house may institute any investigation having reference to its 
own organization, the conduct or qualification of its members, its pro- 
ceedings, rights, or privileges, or any matter affecting the public interest 
upon which it may be important that it should have exact information, 
and in respect to which it would be competent for it to legislate. The 
right to pass laws, necessarily implies the right to obtain information 
upon any matter which may become the subject of a law. It is essential 





55 Tbid. 

56 Ibid. 

57 Ibid. at 718. 

58 Jbid. at 710. 

59 Burnham v. Morrissey, 14 Gray, 226 (Mass. 1859). 

69 Briggs v. MacKellar, 2 Abb. Pr. 30 (N. Y. 1855). Other cases upholding 
the power of inquiry are Wilckens v. Willet, 4 Abb. Dec. 596 (N. Y. 1864) ; People 
v. Learned, 5 Hun, 626 (N. Y. 1875). In In re Falvey, 7 Wis. 630 (1858), the 
power of the senate to compel the attendance of witnesses before a committee 
examining charges of the corruption of senators, was upheld. 
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to the full and intelligent exercise of the legislative function. ... In 
American legislatures the investigation of public matters before commit- 
tees, preliminary to legislation, or with the view of advising the house 
appointing the committee, is, as a parliamentary usage, as well estab- 
lished as it is in England, and the right of either house to compel wit- 
nesses to appear and testify before its committees, and to punish for 
disobedience, has been frequently enforced. . . . The right of inquiry, 
I think, extends to other matters, in respect to which it may be necessary, 
or may be deemed advisable to apply for legislative aid.” ™ 


State courts have generally adhered to such principles,” reflecting 
only in occasional instances “ the contrary tendency of the Su- 
preme Court of the United States. 


V 


The Federal Government in its creation introduced philosophic 
principles whose relation to the liberty of the individual led to 
their expression in fundamental law. Such was the principle of 
the separation of powers, under which, by a system of checks and 
baiances, freedom as well as the security of the legal order was to 
be preserved. But the powers thus distributed were not new in 
their creation. There was no break with the past. By the de- 





61 Briggs v. MacKellar, supra note 60, at 41, 55-67, 61. The case was approved 
by the Court of Appeals in People v. Keeler, 99 N. Y. 463, 2 N. E. 615 (1885). 

62 People v. Keeler, supra note 61; People v. Sharp, 107 N. Y. 427, 14 N. E. 3109 
(1887) ; Wright v. Lothrop, 149 Mass. 385, 21 N. E. 963 (1889) ; Lowe v. Summers, 
69 Mo. App. 637 (1897) ; In re Application of Bunkers, 1 Cal. App. 61, 81 Pac. 748 
(1905); People v. Milliken, 185 N. Y. 35, 77 N. E. 872 (1906) ; Ex parte Parker, 74 
S. C. 466, 55 S. E. 122 (1906); Sheppard v. Bryant, 191 Mass. 591, 78 N. E. 304 
(1906) ; State v. Brewster, 89 N. J. L. 658, 99 Atl. 338 (1916). Cf. State v. Frear, 
138 Wis. 173, 119 N. W. 804 (1909). The power was upheld where the inquiry 
concerned an election contest in In re Gunn, 50 Kan. 155, 32 Pac. 470, 948 (1893). 
It was upheld where the inquiry concerned the integrity of the members of the 
legislature in Ex parte Lawrence, 116 Cal. 298, 48 Pac. 124 (1897) ; Sullivan v. Hill, 
73 W. Va. 49, 79 S. E. 670 (1913) ; Ex parte Youngblood, 94 Tex. Cr. 330, 251 S. W. 
509 (1923). 

63 Cf. People v. Webb, 5 N. Y. Supp. 855 (Sup. Ct. 1889) ; State v. Guilbert, 75 
Ohio St. 1, 78 N. E. 931 (1906); Greenfield v. Russel, 292 Ill. 392, 127 N. E. 102 
(1920). Cf. In re Davis, 58 Kan. 368, 49 Pac. 160 (1897); Matter of Barnes, 204 
N. Y. 108, 97 N. E. 508 (1912). 

64 “ All legislative powers herein granted shall be vested in a Congress of the 
United States, which shall consist of a Senate and House of Representatives.” U. S. 
Consrt., Art. I, § 1. 
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posit “* of legislative power in a bicameral legislature, a portion of 
sovereignty was allotted to one department of government. What 
that portion was, how much it embraced, in what manner it might 
be exercised, are not answered by its description as legislative. 
The problem is simply presented by such a description. The 
question as to what legislative power is, must be put before any 
surmise can properly be made as to whether a certain power is 
legislative. 

Analytical examination of legislative power leads nowhere. It 
would be absurd to thrust upon the founders in their use of the 
term a method of interpretation postdating the Constitutional 
Convention of 1787. For them it possessed genuine content — 
the residuum of the past and the possibility of adaptation to the 
exigencies of an unknown future. They relied upon those methods 
of growth, tempered by necessities for stability, that were implicit 
in the common law heritage of the nation. Its meaning was for 
them disclosed by the legislative histories of England and the 
colonies, but that meaning also embraced within it the conception 
of the process of its development. To check that process before 
the organization of the new government could not be the aim of 
definition. Time alone could determine the respective réles to be 
occupied by the various departments of government. Legislative 
power had already passed through successive gradations of inclu- 
sion and exclusion. It had, to their knowledge, occupied fields 
hitherto untouched by government, accepted new burdens in the 
interest of the electorate and made use of implements, borrowed 
from courts, to enable it to accomplish its tasks efficiently and with 
the probability of success. 

Legislative power in 1789 already possessed a content suffi- 
ciently broad to include the use of committees of inquiry with 
powers to send for persons and papers. This may be admitted, 
and yet the question as to the limits of inquiry by the legislature 
remains. But abstract speculation as to these limits is fraught 
with all the dangers common to a rationalization of present desires. 
Legislative power does not operate in vacuo; the guide to its con- 
tent is to be found in its history, not in generalization from inade- 
quate data nor deduction from a preconceived premise relegating 
legislatures to a rdle certainly unhistorical and in all probability 
politically undesirable. Legislative precedents, again, are an ex- 
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position of the Constitution by a codrdinate branch of government 
and entitled to great weight, especially when contemporaneous, or 
nearly so, with the framing of the Constitution.®° But, most im- 
portant, they disclose the practical function of legislatures in gov- 
ernment, the scope of their activities and the means employed to 
conduct their business with efficient dispatch. Without a knowl- 
edge of such precedents there can be no adequate comprehension 
of the content of legislative power. 

Just as military reverses led to the early inquiries by legislative 
committees both in England and in the colonies, the disaster to 
General St. Clair and his army in the Northwest led to the creation 
of the first investigating committee of the Congress of the United 
States. On March 27, 1792, a resolution in the House directing 
the President to institute an inquiry into the causes of the disaster 
was negatived by a vote of 35 to 21, and the House by a vote of 
44 to 10 adopted a substitute resolution authorizing the appoint- 
ment of a committee of the House instructed to make the investi- 
gation and “ empowered to call for such persons, papers, and 
records, as may be necessary to assist their inquiries.” °* The 
debate upon the power of the House was short and decisive.” To 
an objection raised to the House’s power to inquire into the con- 
duct of officers who are immediately under the control of the 
Executive, Mr. Williamson replied “ that an inquiry into the ex- 
penditure of all public money was the indispensable duty of this 





65 “This Court has repeatedly laid down the principle that a contemporaneous 
legislative exposition of the Constitution when the founders of our Government and 
framers of our Constitution were actively participating in public affairs, acquiesced 
in for a long term of years, fixes the construction to be given to its provisions.” 
Taft, C. J., in Myers v. United States, supra note 5, at 45. “. . . in determining the 
meaning of a statute or the existence of a power, weight should be given to the usage 
itself —even when the validity of the practice is the subject of investigation.” 
United States v. Midwest Oil Co., 236 U. S. 450, 473 (1915). 

66 3 Ann. Conc. 490-94 (1792). 

87 The opposition to the resolution requesting the President to institute an in- 
quiry into the St. Clair defeat was based partly upon the argument that the resolu- 
tion, if conceived as a direction and not a request, would encroach upon the separa- 
tion of powers, and consequently that the House of its own accord should institute 
the inquiry. “ Mr. Batpwin said . . . he was convinced the House could not pro- 
ceed but by a committee of their own. Such a committee would be able to throw 
more light on the subject, and then the House would be able to determine how to 
proceed; and, if any failure had taken place on the part of the Executive officers, 
he should then be prepared to address the President, and to request him to take the 
proper steps in the case.” Ibid. 492. 
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House.” ** The results of the investigation, according to the later 
testimony of Findley in the House, demonstrated different causes 
for the disaster than the supposed inefficiency of the commander. 


“ There was, as is the case in all unfortunate expeditions, strong pre- 
possession against the commander. By the inquiry, the grounds of these 
were removed, and the causes found principally to arise from the general 
plan, the construction of the army, the delay and insufficiency of sup- 
plies of all sorts, badness of the gunpowder, &c.” °° 


The recognition that the Congressional power of appropriation 
implied a right of supervision over the expenditures of the public 
moneys is next to be found as emanating from the executive de- 
partment of government. On November 24, 1800, the Speaker 
laid before the House a letter from Wolcott, Secretary of the 
Treasury, stating that the President had accepted his resignation 
and, because of recent criticism of his administration, freely sub- 
mitting the whole of his conduct to “ any investigation which the 
House of Representatives may be pleased to institute.” *° On 
November 25, 1800, the letter was referred to a select committee.” 
Griswold’s comment at the time deserves special notice. 


“ Tf it be understood that, on the retirement of every Secretary of the 
Treasury from office, an inquiry is to be made into his official conduct, 
it will operate as a general stimulus to the faithful discharge of duty.” ** 


A week later Otis at the request of the committee moved an in- 
struction to “ examine into the state of the Treasury, the mode of 
conducting business therein, the expenditures, of the public money, 
and to report such facts and statements as will conduce to a full 
and satisfactory understanding of the state of the Treasury, since 
the appointment of the Secretary.” “* The committee’s report of 





88~Tbid. 491. “ Mr. Fitzsimons said, he . . . was in favor of a committee to 
inquire relative to such objects as come properly under the cognizance of this House, 
particularly respecting the expenditures of public money. .. .” Ibid. 492. 

69 26 ibid. 418 (1813). 

70 10 ibid. 786 (1800). 

71 The purpose of such reference according to the mover of the resolution, Mr. 
Otis, was to “ consult precedents ” as to the manner in which the inquiry should be 
made. Ibid. 788. 

72 Ibid. Mr. H. Lee, believing the charges to be groundless stated that “ the 
honor of the country called for an investigation.” Ibid. 

78 Ibid. 796. No power to send for persons and papers was requested by the 
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January 28, 1801," after a thorough examination of the accounts * 
absolved Wolcott from all charges of misconduct.” 

In the same year the House through a committee undertook to 
investigate the conduct of Winthrop Sargent, Governor of Missis- 
sippi Territory."* Claiborne moved to strike out that part of the 
resolution creating the committee which granted it the power to 
send for persons and papers.’* Debate on the motion ensued but 
the limitation of that discussion merely to the expediency of the 
grant leaves the conclusion that the House held little, if any, 
doubts as to its power.”® Claiborne’s motion was lost without a 
division.*® On February 3, 1809, supervision of the House over 
public expenditures was again exercised by the adoption of a res- 
olution for the appointment of a committee to inquire whether 





committee. Its chairman considered that for the present “it would be best to leave 
the committee at large to make the investigation in such way as they, in the prog- 
ress of their inquiries, should consider most satisfactory. Objects, not foreseen, 
might occur, requiring different modes of procedure from any now agreed upon.” 
Ibid. The willingness of the Treasury to submit itself to investigation made it un- 
necessary for the committee to request from the House a power to send for persons 
and papers. 

74 Tbid. 979-86. 

75 The report discloses an extensive examination of accounts and statements of 
moneys advanced to individuals on account of current services. Particular attention 
was paid to the means devised by the Treasury for discovering defaulters, the com- 
mittee “ having examined the particular cases.of delinquency which appear on the 
books of the Treasury, and the proceedings adopted by the Secretary and Comp- 
troller, respectively.” Ibid. 986. 

76 The committee also found no fault with the legislation organizing the De- 
partment; on the contrary it was of the opinion “ that the Department itself is so 
organized by law, and the mode of doing the business is so devised, as to afford the 
most perfect security to the nation, from the misapplication of the public moneys.” 
Ibid. 980. 

77 A motion made by Mr. Davis to refer the question to a committee with in- 
structions to present certain documents to the President was amended by Mr. Har- 
per so as to read “ ‘ that a committee be appointed to inquire into the official conduct 
of Winthrop Sargent, which shall be authorized to send for persons, papers, and 
records.’” Ibid. 848. 

78 Ibid. 850. 

72 Claiborne’s motion conveyed to the minds of the other members the impres- 
sion that he sought to limit the committee’s inquiry to the documents already in 
their hands, charging Sargent with misconduct, and thus to secure a condemnation 
of the Governor without affording him an opportunity to introduce evidence in his 
own behalf. Ibid. 851-54. 

8° The motion for the appointment of a committee was passed by a vote of 70 
to 11. Ibid. 853. The report of the committee absolved the Governor of the al- 
leged misconduct. 1 Am. Strate Papers, Misc., 233. 
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advances had been made by the War Department to the Com- 
mander in Chief of the Army, contrary to law.** Similarly on 
March 23, 1810, a select committee was instructed to inquire into 
the unsettled accounts of the Treasury, War and Navy Depart- 
ments.*? This investigation revealed defects in the laws dealing 
with the accountability of officials for public moneys and led them 
to report a bill to amend the existing legislation on the subject.** 

The grave accusations that were made against General Wilkin- 
son ** led Pearson of North Carolina on March 1, 1810, to propose 
in the House the appointment of a committee to “‘ inquire generally 
into the conduct of the said James Wilkinson, as Brigadier General 
of the Army of the United States; that the said committee have the 
power to send for persons and papers, and compel their attendance 
and production, and that they report the result to this House.” *° 





81 Mr. Randolph in proposing the resolution said: “ Among the duties — and 
among the rights, too — of this House, there is perhaps none so important as the 
control which it constitutionally possesses over the public purse. To what purpose 
is that control? The mere form of appropriating public money, unless this House 
rigorously examine into the application of the money thus appropriated; unless the 
House examine if the amount of appropriation is exceeded by the expenditure; or if 
it be misapplied, that is, if money appropriated for one object be expended for an- 
other; unless we do this, sir, our control over the public purse is a mere name — an 
empty shadow. ... Whenever charges are brought against any Administration, 
the only way in which they can be repelled, is by a frank, full, and impartial in- 
quiry into the matter constituting those charges. This is the only mode in which 
the honor of any Administration, in a Government like ours, can be vindicated.” 
19 ANN. Conc. 1330-31 (1809). The resolution did not confer upon the committee 
any power to send for persons and papers. 

82 21 ibid. 1617 (1810). 

83 2 Am. SraTe Papers, Finance, 415. On Feb. 19, 1810, in consequence of an 
anonymous article in the Virginia Argus charging the Secretary of Treasury with 
speculating in the public funds for his own benefit, Gardenier proposed a resolution 
for a committee to inquire into his official conduct, the committee to have power 
to send for persons and papers. The obvious want of substance in the charges in- 
clined the House by a great majority, 106 to 17, to negative the resolution and to 
decline to waste the time of the House in investigating unsubstantial charges against 
the officers of the government. 21 ANN. Conc. 1414-23 (1810). 

84 Accusations against General Wilkinson had long been pending. On Dec. 31, 
1807, Randolph in the House proposed a resolution requesting the President to in- 
stitute an inquiry into the charge that Wilkinson had been receiving money from 
Spain. Gardenier sought to have the inquiry conducted by a select committee of the 
House with power to send for persons and papers. 17 ibid. 1261, 1298 (1807). 
Following an extensive debate the Gardenier resolution was defeated (72 to 38) and 
Randolph’s resolution adopted by a vote of 72 to 49. Ibid. 1322, 1458. 

85 21 ibid. 1606-07 (1810). 
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The resolution precipitated a sharp debate. Again the control of 
Congress over the public purse came to the forefront. It was 
urged by Sheffey as a basis for the proposed action: 


“ Sir, it is our duty to make this inquiry. The public money is ex- 
pended on these establishments; the labor of the nation supports them. 
We extract money from the pockets of the people to appropriate to these 
purposes, and it is proper to ascertain that those who reap the earnings 
of the people are worthy of the public confidence.” *° 


Impeachment of a military official was out of the question,*’ but 
a weightier power, always resident in the legislature but rarely 
exercised, was the ultimate foundation that Pitkin set forth for 
the creation of an investigating committee: 


“Tf we have not the absolute power of removing the Commander-in- 
Chief, we have a right to request the President of the United States that 
he would at once exercise the Constitutional power of removing him; 
and, if he does not remove him, we have the power to say that there shall 
be no longer an army with a commander at its head. If the Executive 
did not do its duty in removing the officer, we should in such a case do 
ours by abolishing the office.” ** 





86 [bid. 1746. 

87 See, e.g., Rhea on Apr. 3, 1810, ibid. 1731. Impeachment of the President for 
failure to remove General Wilkinson was also urged as a basis for the inquiry, but 
the fact that no such consideration moved the House was the reply of the opponents 
of the exercise of such a power by Congress. Taylor on Apr. 3, 1810, ibid. 1734. 

88 Ibid. 1729. So also Bibb of Kentucky: “ Now if General Wilkinson was, as 
he believed him to be, unfit for the station he occupies, if he had forfeited all claim 
(if indeed he ever had any claim) to the confidence of the people, it is in the power 
of the House to abolish his office; and hence the power to inquire into the propriety 
of doing so.” Ibid. 1746. Sheffey urged the following basis: “ The true construc- 
tion of the powers of this House in respect to investigation, other than for the 
purpose of impeachment, is this: We have, 1st, The power to inquire to inform our- 
selves and the nation; and 2d, The power to inquire with a view to future legisla- 
tion. What are we? Legislators, possessing the sovereign power, and drawing from 
the people the money to support the Government. Being thus constituted, repre- 
senting the people, and drawing from them the means of keeping up our establish- 
ments, have not the people a right to know not only how it is distributed, but to 
whom? Is it a republican doctrine that the people should not know how their 
money is distributed? You may as well say they have not a right to know how it 
is expended, as to refuse to inform them to whom it is given. I consider it a right 
of this House, and of the people, to know how their money is expended, and to 
whom it is given.” Ibid. 1743. Nathaniel Macon supported the resolution on the 
following grounds: “ The power to raise and support armies is also given; and with 
it the incidental power to inquire into all the conduct of the Army. ... If we 
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Under such arguments the resolution was carried by a vote of 80 
to 29.°° 

The next decade discloses House investigations.into the alleged 
defalcations of Colonel Thomas, Deputy Quartermaster General,*° 
into violations of the charter of the Bank of the United States,” 
and a searching inquiry into the conduct of clerks and officials in 
the executive departments.” In 1818 reports of General Jackson’s 
assumption of extraordinary powers in waging the Seminole War 
aroused a storm of criticism in Congress. This time the Senate 
instead of the House took action. The appointment of a select 
committee with broad powers of investigation under a resolution of 





cannot inquire into the state of the Army, it follows that the Army belongs to the 
President and not to the nation.” Ibid. 1748-49. 

89 Ibid. 1755. In the next session of Congress on Dec. 18, 1810, Pearson moved 
the adoption of the same resolution in that the committee had not completed its 
labors. It was adopted together with an amendment that General Wilkinson “ be 
notified of the time and place of meeting of said committee, and be heard in his 
defence.” 22 ibid. 432-49 (1810). 

90 On March 11, 1816, the Speaker laid. before the House a letter from an ac- 
countant in the War Department charging Colonel Thomas, Deputy Quartermaster 
General, with defalcations and misuse of the public moneys. On motion of Mr. 
McKee a committee was appointed “ to inquire into the state of the accounts ren- 
dered and settled by James Thomas .. . and also to examine all accounts connected 
therewith, and that said committee have power to send for persons and papers.” 
29 Ann. Conc. 1199-2000 (1816). 

91 On Nov. 25, 1818, Spencer of New York moved, “ That a committee be ap- 
pointed to inspect the books and examine into the proceedings of the Bank of the 
United States, and to report whether the provisions of its charter have been violated 
or not ... that they shall have power to send for persons and papers... .” 33 
ibid. 317 (1818). The committee was also authorized to inquire in what manner 
the capital stock of the Bank had been paid, the persons who owned it, and the 
amount of the discounts made to them, whether officers of the Bank had received 
premiums for drafts on the Bank, the amount of the notes issued and the total 
amount of notes discounted. By § 23 of the Act of Apr. 10, 1816, 3 STAT. 266, 276 
(1816), incorporating the Bank, it was provided that “ it shall, at all times, be law- 
ful, for a committee of either house of Congress, appointed for that purpose, to in- 
spect the books, and to examine into the proceedings of the corporation hereby cre- 
ated, and to report whether the provisions of this charter have been, by the same, 
violated or not.” The resolution was passed in an amended form which withdrew 
the specifications mentioned above, but retained the original breadth of inquiry. 33 
Ann. Conc. 335 (1818). . 

92 On Jan. 16, 1818, Holmes proposed a resolution for a committee “ to inquire 
whether any and what clerks or other officers in either of the Departments, or in 
any office at the Seat of the General Government, have conducted improperly in 
their official duties; and that the committee have power to send for persons and 
papers.” 31 ibid. 783 (1818). The resolution was adopted with little debate by a 
“large majority.” Ibid. 786. 
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December 18, 1818, is the first instance of a Senate committee 
acting under a grant of power to call for persons and papers.” 
The following year the House, conceiving that some of the money 
appropriated for the support of the army had been misapplied 
by General Jackson to raising troops without Congressional sanc- 
tion, directed a committee to make an investigation.** The 
charges were proved to the satisfaction of the committee but 
it refrained from recommending legislation, deeming that “ the 
faithful discharge of the duties of the several committees of the 
House furnish an adequate remedy against all abuses in the public 
expenditure.” °° 

In 1820 and 1822 the administration of the Post Office Depart- 
ment was subjected to the close scrutiny of the House.** Valid- 





93 The resolution proposed by Mr. Lacock read: “ That the Message of the 
President, and documents, relative to the Seminole war, be referred to a select com- 
mittee, who shall have authority, if necessary, to send for persons and papers: that 
said committee inquire relative to the advance of the United States troops into West 
Florida; whether the officers in command at Pensacola and St. Marks were amen- 
able to, and under the control of Spain; and, particularly, what circumstances ex- 
isted, to authorize or justify the Commanding General in taking possession of those 
posts.” 33 ibid. 76 (1818). The committee reported on Feb. 24, 1819, saying that 
“ they have, under the authority conferred on them, called for and examined persons 
and papers,” and censuring General Jackson for usurpation of power, but making no 
recommendations. Seren. Rep. No. 100, 15th Cong. 2d Sess., Ser. No. 15. 

94 35 Ann. Conc. 717 (1819). The resolution creating the committee conferred 
upon it no power to send for persons and papers. 

95 H.R. Rep. No. 72, 16th Cong. 1st Sess., Ser. No. 40, at 12. 

96 On Dec. 19, 1820, the House adopted a resolution for the appointment of a 
committee “ to investigate the affairs of the Post Office, with power to send for per- 
sons and papers.” H. R. Journat, 16th Cong. 2d Sess., 80. Its report, made on 
Feb. 28, 1821, discloses that its investigation had considered expenditures for the 
transportation of mail from Washington to Fredericksburg; whether duplicates of 
contracts had been lodged with the Comptroller of the Treasury; whether quarterly 
accounts had been rendered by the Postmaster General to the Secretary of the 
Treasury; whether the Postmaster General had paid into the Treasury the balance 
due from him; whether public money had been loaned to Tallmadge and Jackson; 
whether the Postmaster General had annually reported his contracts to Congress in 
conformity with law. 37 Ann. Conc. 1251-52 (1821). An additional report was 
made on March 3, 1821. Jbid. 1288. On Feb. 14, 1822, a committee was appointed 
to investigate “the affairs of the Post Office Department, with power to send for 
persons and papers.” 38 ibid. 1034 (1822). Its report of Apr. 29, 1822, shows 
the investigation extended to inquiring whether duplicates of contracts had been 
filed with the Comptroller of the Treasury; whether improper preferences in award- 
ing contracts had been given; whether there had been any improper advances of 
public money; whether deputy postmasters had made proper returns of their ex- 
penditures; whether the Postmaster General had taken proper steps to recover 
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ity of expenditures, the handling of accounts, the manner and 
method of awarding mail contracts, were all examined by com- 
mittees armed with the power to send for persons and papers. In 
1826 the precedent set by Wolcott in 1800 was followed by Vice 
President Calhoun. On December 29 of that year the Speaker 
laid before the House a letter from Calhoun requesting the insti- 
tution of an investigation of charges made against his prior ad- 
ministration of the War Department. ‘“ The conduct of public 
servants,” he wrote, “ is a fair subject of the closest scrutiny and 
the freest remarks.” *’ The result was the appointment of a select 
committee invested with powers to send for persons and papers.” 
That the power was not unnecessarily granted is evidenced by the 
issuance of subpoenas for the appearance of witnesses before the 
committee.*° 

In 1827 the committee of inquiry appeared as an instrument for 
a different purpose. The tariff of 1828 was then under considera- 
tion by the House and a thorough-going upward revision was in 
contemplation. Northern protection against southern free-trade 
appeared as the dominant issue and found violent partisans within 
and without Congress. Tariff legislation, if intended to carry into 
effect a definite policy, must have regard to the economic situation 
of the country. Facts together with well-considered opinions are 
essential for any sound estimate as to the result that a revision of 
schedules will have upon domestic manufactures. A recognition 
that such facts could only be acquired by the use of compulsory 
process to enforce and examine witnesses is revealed by the motion 
of Mallary, Chairman of the House Committee on Manufactures, 
on December 31, 1827, for the grant of the power to send for per- 
sons and papers.**° The need for such a power was ably set forth 
in debate by Edward Livingston: 


‘ 


‘, . . before I agree to impose this tax upon my constituents, I must 
be permitted to say that I want evidence; that my duty will not permit 





moneys due from such postmasters. The commitiee fet the investigation had been 
too inadequate to permit it to make recommendations. Am. STaTE Papers, 
P.O., 97. 

97 3 Conc. DEB. 574 (1826). 

98 Ibid. 576. 

9° The report was made on Feb. 13, 1827. Ibid. 1123 (1827). 

100 “ Resolved, That the Committee on Manufactures be vested with the power 
to send for persons and papers.” 4 ibid. 862 (1827). 
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me to rely on the bare assertion of any one, much less on that of inter- 
ested persons, be they ever so respectable. ... A long professional 
practice has taught me the danger of relying on the testimony of inter- 
ested witnesses, and has also shown me the great utility of cross exami- 
nation. From disinterested witnesses it is calculated to elicit truth; but 
it is invaluable, for the detection of all those subterfuges to which interest 
resorts, in order to hide truth, or give false color to a true statement.” 1 


The power of the House was not permitted to go unchallenged.’ 
It had, however, able defenders in Buchanan *” and Stevenson *™ 
of Pennsylvania and Randolph *” of Virginia. The Committee on 
Manufactures gained the day by a vote of 102 to 88.” 

In 1828 and 1830 the Senate authorized committees to investi- 
gate alleged defalcations in the Internal Revenue Bureau *” and 





101 Jbid. 872. 

102 Wood of New York contended “ that the only cases in which the House has 
a right to send for persons and papers, are those of impeachment, and of contested 
elections.” IJbid. 882. Stevenson of Pennsylvania in answer “ called for the reading 
of an extract from the Journals of the House, which had respect to the granting of 
similar power, to a committee who were ordered to investigate the sale of lots be- 
longing to the United States, in Washington City.” Ibid. 883. 

103 “ Gentlemen have argued, that the power to send for persons to testify, 
which the respectable Committee of Manufactures desire to obtain from the House, 
is dangerous and unprecedented. What a mere bug-bear is this argument! If two 
of your citizens engage in litigation, no matter how contemptible the subject in dis- 
pute may be, your laws will compel the attendance of witnesses, whatever may be 
the individual sacrifice. Justice must be done between them. And shall it be said, 
that, when a measure, deeply affecting the interest of every man in the United 
States, is before the Representatives of the People, that it is the exercise of extraor- 
dinary power, to compel the attendance of witnesses who can give us practical in- 
formation upon the subject? This power has never before been questioned, since 
I have been a member of this House.” Ibid. 875-76. 

104 See note 102, supra. 

105 “Mr. RANDOLPH said, that of the existence of the power in the House to 
examine persons under oath, and consequently of the power to delegate it, there had 
never been, during thirty years that he had had the honor of a seat in Congress, a 
shadow of doubt. It had been exercised ever since he was a member of the House, 
and long before. It was now within six weeks of being thirty years since the follow- 
ing act was passed. [Here Mr. R. quoted an act giving the power of administering 
oaths to the Speaker, to the Chairman of Committees of the Whole, and the Chair- 
man of the Standing Committees of the House.]” Ibid. 886. 

106 [bid. 889. An amendment by Oakley added the following to the end of 
Mallary’s resolution: “‘ with a view to ascertain and report to this House such 
facts as may be useful to guide the judgment of this House in relation to a revision 
of the tariff duties on imported goods.’” Ibid. 868. The amendment was adopted 
by a vote of 100 to 78. Ibid. 888. 

107 In 1828 the Judiciary Committee of the Senate was instructed to inquire into 
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the Post Office Department.*** In 1832 the House instituted a 
searching inquiry into charges against the President and his cab- 
inet, appointing a committee to discover “ whether an attempt was 
made by the late Secretary of War, John H. Eaton, fraudulently 
to give to Samuel Houston — a contract — and that the said com- 
mittee be further instructed to inquire whether the President of 
the United States had any knowledge of such attempted fraud, and 
whether he disapproved of the same; and that the committee have 
power to send for persons and papers.” *°® The same year brings 
to the forefront the first ardent opponent of any unlimited Con- 
gressional power of investigation in John Quincy Adams, serving 
as Representative from Massachusetts. The question of the re- 
newal of the charter of the Bank of the United States was again 
at issue. The views of Adams upon that issue are well known. A 
report upon the subject had already been made to the House **° 
but a minority of the committee, believing that the facts required 
further investigation, suggested further inquiry by a committee 
with powers to compel witnesses to testify and to produce such 





the alleged defalcations of T. A. Smith, Receiver of Public Moneys at Franklin, Mo. 
Its report of Apr. 28, 1828, absolved him of maladministration. Sen. Rep. No. 183, 
2oth Cong. 1st Sess., Ser. No. 167. 

108 By resolution of Dec. 15, 1830, a committee was instructed “ to examine and 
report the present condition of the Post Office Department; in what manner the 
laws regulating that department are administered; the distribution of labor; the 
number of clerks, and the duties assigned to each; the number of agents; where and 
how employed; the compensation of contractors; and, generally, the entire manage- 
ment of the department; and whether further, and what, legal provisions may be 
necessary to secure the proper administration of its affairs.” 7 Conc. Drs. 4 (1830). 
Clayton from the committee on Jan. 27, 1831, reported that its unanimous opin- 
ion was “that, in order to prosecute that investigation with effect, it was necessary 
that they should be empowered to send for persons and papers,” and proposed a 
resolution to that effect. Ibid. 40 (1831). It was adopted without debate. On Feb. 
2, 1831, Grundy proposed a resolution that the committee “are not authorized to 
call before them the persons who have been dismissed from office, for the purpose 
of ascertaining the reasons or causes of their removal.” Jbid. 78. On the ground 
that the Senate had no right to call upon the President for the reasons for his re- 
movals from office, Livingston suggested amending Grundy’s resolution to prevent 
the committee from making an “inquiry. into the reasons which have induced the 
Postmaster General to make any removals of his deputies.” Ibid. 194-97. In such 
a form the resolution was adopted by a vote of 24 to 21. Ibid. 208. A report set- 
ting forth the committee’s findings was made on March 3, 1831. Sen. Doc. No. 73, 
21st Cong. 2d Sess., Ser. No. 204. 

109 H. R. Rep. No. 502, 22d Cong. 1st Sess., Ser. No. 228. The report acquitted 
Eaton of the charges of misconduct. 

110 H. R. Rep. No. 283, 22d Cong. 1st Sess., Ser. No. 225. 
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records as might be deemed necessary. On February 23, 1832, a 
resolution to this effect was introduced by Clayton.“* Adams 
countered with the contention that “an unlimited investigation 
was not within the power of the House,”**? and succeeded in 
amending the resolution limiting the committee’s power to inquire 
by use of compulsory processes, “to inspect the books and ex- 
amine the proceedings of the Bank of the United States, to report 
thereon, and to report whether the provisions of the charter have 
been violated or not.” *** Adams during the same year felt com- 
pelled to resort to the House’s power of impeachment ** in order 
to justify its grant of the power to send for persons and papers to 
a committee charged with inquiring into the conduct of the Com- 
missioner of the General Land Office in reference to his alleged 
refusal to comply with an official request to designate the bounda- 
ries of a proposed land district for Michigan.*° Adams’ opposi- 
tion became more pronounced in 1834. By a vote of 175 to 42 the 
House adopted Polk’s resolution for the appointment of a select 
committee with powers to send for persons and papers “ for the 
purpose of ascertaining, as far as practicable, the cause of the 
commercial embarrassment and distress complained of by numer- 
ous citizens of the United States . . . of inquiring whether the 
charter of the Bank of the United States has been violated, and 
also what corruptions and abuses have existed in its management; 
whether it has used its corporate power or money to control the 
press, to interfere in politics, or influence elections, and whether it 





111 “ That a select committee be appointed to examine into the affairs of the 
Bank of the United States, with power to send for persons and papers, and to report 
the result of their inquiries to this House.”’ 8 Conc. Des. 1846 (1832). 

112 “ Would this House sanction an inquiry into the religion of the officers of the 
bank? Certainly not. The original resolution proposed an inquiry, not into the 
religion to be sure, but into the politics of the officers of the bank. For the purpose 
of preventing any improper inquiry, he had followed the words of the charter and 
of the resolution of 1819.” Ibid. 2160. 

113 By a vote of 106 to 92. Ibid. 2164. The committee reported that it had 
directed its inquiries to discovering whether there had been any violations of the 
bank’s charter, and also whether “ there had been any circumstances of mismanage- 
ment against which future legislation might guard.” H.R. Rep. No. 460, 22d Cong. 
1st Sess., Ser. No. 227, at 1. 

114 Qn this ground he moved the reference of this inquiry from the Committee 
on Private Land Claims to the Judiciary Committee, which was carried, 72 to 66. 
8 Conc. DEB. 2199 (1832). 

115 A resolution to that effect was adopted by the House on March 17, 1832. 
Ibid. 2198. 
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has any agency through its management or money, in producing 
the existing pressure.” ** The committee in discharging its duties 
requested the Bank to permit an examination of its books, but the 
request was met at the outset with a refusal from the directors, 
ripening into a denial by them of the power of the House to insti- 
tute any inquiry other than into the alleged violations of its char- 
ter. Nicholas Biddle and thirteen other directors were thereupon 
subpoenaed by the committee. They appeared before the commit- 
tee but declined to testify. The committee then passed resolutions 
reciting that the action of the directors was a contempt of the 
House, that the House could compel the production of the books, 
and that the directors should be arrested and compelled to'answer 
for their contempt. The resolutions were reported to the House 
for its endorsement.**7 On May 29, 1834, Adams proposed sub- 
stitute resolutions to the effect that no contempt had been com- 
mitted and that an attempt by the House to punish the contuma- 
cious directors would be unconstitutional."* The report was made 
a continuing order of the House but was supplanted by the pres- 
sure of other business. 

The closing years of Jackson’s administration show a curious 
instance of a denial of such Congressional power together with a 
partisan acquiescence in the denial by a select committee of the 
House. The vast extension, if not initiation, of the spoils system 
under Jackson had aroused intense criticism from the Whigs and 
as hearty approval from those adherents of the administration who 
had found themselves suddenly elevated to public office.“® On 
December 13, 1836, Wise, one of the most persistent critics of the 
use of executive patronage, succeeded in securing the appointment 
of a committee with power to send for persons and papers to con- 
duct an investigation into the integrity and efficiency of the various 
executive departments.’*° The committee on entering upon its 





116 10 ibid. 2370, 3476 (1834). 

117 The report of the committee discloses the proceedings that were taken. H.R. 
Rep. No. 481, 23d Cong. rst Sess., Ser. No. 263. 

118 ro Conc. DEB. 4321 (1834). 

119 Fiso, THe Civit SERVICE AND THE PATRONAGE (1904) passim. 

120 The resolution provided for a committee “ of nine members, with power to 
send for persons and papers, and with instructions to inquire into the condition of 
the various executive departments, the ability and integrity with which they have 
been conducted, into the manner in which the public business has been discharged in 
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labors requested the President and the heads of the departments 
to furnish lists of persons appointed without the consent of the 
Senate and the sums paid to them.’* Jackson, resenting the com- 
mittee’s inquiry into his exercise of the removal power, refused to 
comply, couching his denial in his customary vigorous language: 


“T shall, on the one hand; cause every possible faculty consistent with 
law and justice to be given to the investigation of specific, tangible 
charges; and, on the other, shall repudiate all attempts to invade the 
just rights of the Executive Departments, and of the individuals compos- 
ing the same.” +7? 


The cammittee acquiesed without even the effort of a protest 
and on March 3, 1837, reported to the House its want of 
power to conduct the very investigation with which it had been 
charged! ‘* . Wise, however, dissented and refused to be blud- 
geoned into quiescence by the command of General Jackson.*** 
The same session of the same House by resolution of January 3, 
1837, created a committee, with power to send for persons and 
papers, to inquire whether the deposit banks had agents in Wash- 
ington to transact business with the Treasury Department and 
whether such agents received any compensation from the Treasury 
for this work.’*® Again questions were raised during the investi- 





all of them, and into all causes of complaint, from any quarter, at the manner in 
which said Departments, or their business or offices, or any of their officers or agents, 
of every description whatever, directly or indirectly connected with them in any 
manner, officially or unofficially, in duties pertaining to the public interest, have 
fulfilled or failed to accomplish the objects of their creation, or have violated their 
duties, or have injured or impaired the public service and interest... .” 13 Conc. 
Des. 1057 (1836). The resolution was adopted by 86 to 78 in the Committee of 
the Whole and by a vote of 165 to 9 in the House. Ibid. 1067, 1410. 

121 The proceedings of the committee are disclosed by the Journal appended to 
their report of March 3, 1837. H. R. Rep. No. 194, 24th Cong. 2d Sess., Ser. No. 307. 

122 [bid. 19. 

123 “ This investigation . . . could be instituted only for one of two purposes — 
impeachment or legislation; they have shown it was not for legislation, because no 
defect in the laws has been anywhere alleged, only in their execution. ... It was 
not the laws, therefore, that the resolution proposed to reform, but the administra- 
tion of those laws.” Ibid. 5. 

124 In a minority report Wise claimed that under the resolution both Congress 
and the committee possessed a general power of inquiry. 

125 The original resolution provided that the “ committee have power to send 
for persons and papers, if they deem it necessary.” On John Quincy Adams’ motion 
the words “if they deem it necessary ” were stricken out. 13 Conc. Des. 1225-26 


(1837). 
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gation as to the power of the committee to subpoena witnesses and 
demand records. Its report accepts far different limitations upon 
Congressional power than the partisan report of the Wise Com- 
mittee of 1836. 


“ The committee does not claim for the House, or itself, the power to 
compel the deposit banks to expose their private concerns or private 
transactions to the scrutiny of the committee; nor has the committee in 
any instance demanded such exposure. Yet, while the committee does 
not assert any such claim of power, it holds it decidedly within the power 
of Congress to ascertain by other competent and legal testimony any of 
the transactions of the deposit banks which are calculated to affect the 
safety of public funds, and to render some action on the part of Congress 
necessary for their security.” +*° 


Equally different is the thorough character of the investigations 
made in 1839 by the House into the operations of customs collec- 
tions in New York,’*’ and the report of a committee appointed 
during the same year to probe charges of oppression and cruelty 
by Captain J. D. Elliott of the Navy towards officers under his 
command.’** Not only is the existence of abuses deemed a matter 





126 H. R. Rep. No. 193, 24th Cong. 2d Sess., Ser. No. 305, at 2. 

127 The resolution, adopted on Jan. 17, 1839, provided for a committee ‘‘ whose 
duty it shall be to inquire into the causes and extent of the late defalcations of the 
custom-house at New York and other places — the length of time they have existed 
—the correctness of the returns which have been made by the collectors, naval and 
other officers, and the deposit banks, respectively, and all such facts connected with 
the said defalcations as may be deemed material to develope their true character. ... 
That the said committee be required to inquire into and make report of any de- 
falcations among the collectors, receivers, and disbursers of the public money, which 
may now exist; who are the defaulters; the amount of defalcations, the length of 
time they have existed, and the causes which led to them: and that the said commit- 
tee have power to send for persons and papers.” Conc. Gross, 25th Cong. 3d Sess., 
132 (1839). The committee’s report of Feb. 27, 1839, reveals the various defalca- 
tions and ascribes their cause to the pecuniary irresponsibility of Swartwout at the 
time of his appointment, the culpable disregard of the law by the late naval officer 
at New York, the First Auditor and Comptrollers of the Treasury, and Swartwout’s 
discontinuance of the use of banks as depositaries. The committee also pointed to 
negligent supervision by the Secretary of the Treasury; it concluded that the laws 
were proper enough but that there was neglect by the executive in matters of super- 
vision. H. R. Rep. No. 313, 25th Cong. 3d Sess., Ser. No. 352. 

128 On Feb. 14, 1839, the House by a vote of 63 to 59 adopted Naylor’s motion 
for the appointment of a select committee “to inquire into the official conduct of 
Capt. Jesse D. Elliott, of the United States navy, while in command of the squadron 
in the Mediterranean . . . and particularly into allegations of tyranny and oppres- 





184 HARVARD LAW REVIEW 


of legislative concern but also the neglect of the head of an execu- 
tive department to prevent their occurrence. 

The next decade reveals a series of investigations by House and 
Senate into the conduct of the State Department,**° the Interior 
Department,’ the integrity of the Secretary of War,**’ the office 
of the Commissioner of Pensions,*** the management of the Smith- 


129 





sion towards officers under his command; and that the said committee have power 
to send for persons and papers... .” Conc. Giose, 25th Cong. 3d Sess., 195 
(1839). 

129 Jbid. 214. 

180 On Apr. 27, 1846, the House by a resolution, reciting that, since the President 
had refused to answer the request of the House calling for an accounting of the 
secret fund appropriated for the benefit of the State Department in negotiating upon 
the northeastern boundary, and that Congressman C. J. Ingersoll asserted that he 
possessed such information, appointed a committee with power to send for persons 
and papers to inquire “ how the seal of confidence imposed by law, heretofore uni- 
formly preserved in relation to the expenditure of said secret fund, has come to be 
broken.” Conc. GLoBE, 29th Cong. 1st Sess., 734 (1846). The committee reported 
on June 9, 1846. H.R. Rep. No. 684, 29th Cong. 1st Sess., Ser. No. 490. 

131 Qn Apr. 22, 1850, Richardson in the House proposed a resolution for the 
appointment of a committee, with power to send for persons and papers, to inquire 
whether Thomas Ewing, Secretary of the Interior, had paid certain claims after 
they had been disallowed by the proper accounting officers, whether he had usurped 
the appointing power vested in him, and whether he had in his employ newspaper 
correspondents. Conc. GLoBe, 31st Cong. 1st Sess., 782-83 (1850). After acri- 
monious debate the motion was adopted by a vote of 95 to 73. Ibid. 791. The 
committee’s report of Sept. 6, 1850, concluded that there had been improper payment 
of certain claims. H.R. Rep. No. 480, 31st Cong. 1st Sess., Ser. No. 585. 

132 On Apr. 3, 1850, the Speaker laid before the House a letter from George W. 
Crawford, Secretary of War, requesting an investigation as to his relation to the 
Galphin claim. On motion of Toombs a committee was appointed. Conc. GLoBE, 
31st Cong. 1st Sess., 628 (1850). On Apr. 12 the committee was empowered by the 
House to send for persons and papers. Ibid. 719. On May 17 the committee re- 
ported condemning the payment of the claim. IJbid., App. 546. Crawford then 
requested the House to take steps to have a judicial determination of the question. 
On Sept. 24 the House Judiciary Committee reported a resolution for the institution 
of suit against Crawford which was adopted by both House and Senate. Ibid. 
1397, 1934-37, 1973. 

133 On Dec. 5, 1850, a select committee of the House was appointed “ to take 
into consideration the ‘ Act granting bounty land to certain officers and soldiers who 
have been engaged in the military service of the United States,’ passed the 28th Sep- 
tember, 1850, and to report to this House what further legislation, if any, is neces- 
sary to secure its execution in a reasonable length of time; whether the existing 
regulations, adopted by the Commissioner of Pensions, are in pursuance of the spirit 
of the law; what length of time under said regulations it will probably require to 
execute the same; whether additional force can, or ought to be, employed; and in 
order to the full and complete investigation of the whole subject, that they have 
power to send for persons and papers, if necessary, and to report by bill or other- 
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sonian Institution,’** the system of pressing claims before Con- 
gress and securing contracts for public works.*° In 1857 the 
Senate undertook an investigation through a committee having 
power to send for persons and papers, into the conduct and condi- 
tion of banking associations in the District of Columbia in order 
to discover ‘“‘ whether any, and what further legislation is neces- 
sary to regulate and control” them.*** The same year saw the 
passage of the Act of 1857,'°* making contumacy before Congres- 
sional committees a criminal offense punishable by indictment and 
prosecution according to the regular criminal procedure. The in- 
stance of its passage lay with the contumacy of J. W. Simonton 
who refused to testify before a House committee appointed to in- 
vestigate charges of corruption against its members. Orr from 
the committee on January 21, 1857, reported the facts to the House 
together with a resolution that the Speaker order his arrest to an- 





wise.” Ibid. 10. Its report of Jan. 6, 1851, said “that the committee directed 
their labors more to the point of devising ways and means for the execution of the 
law as it is, than to its alteration or amendment.” H.R. Rep. No. 4, 31st Cong. 2d 
Sess., Ser. No. 606. It also reported a bill altering the functions of different 
officials with the desire of securing more efficient execution. 

134 Under a House resolution of Jan. 17, 1855, a select committee was instructed 
to inquire “ whether the Smithsonian Institution has been managed, and its funds 
expended, in accordance with the law establishing the institution; and whether any 
additional legislation be necessary to carry out the designs of its founders; and that 
said committee have power to send for persons and papers.” The resolution was 
adopted by a vote of 93 to 91 as a consequence of a letter of resignation sent to the 
Speaker by Rufus Choate, a Regent of the Institution. Conc. Grose, 33d Cong. 
2d Sess., 282-83 (1855). The committee’s report of March 3, 1855, made recom- 
mendations for a rearrangement of official functions. H. R. Rep. No. 141, 33d 
Cong. 2d Sess., Ser. No. 808. 

135 By Senate resolution of Aug. 6, 1852, a select committee was instructed to 
“inquire into abuses, bribery, or fraud, in the prosecution of claims before Con- 
gress, commissions, or the Departments, or in passing through Congress bills embrac- 
ing private, individual, or corporate interests, or in obtaining or granting contracts; 
and that said committee have power to send for persons and papers, and examine 
witnesses on oath.” Conc. GLOBE, 32d Cong. 1st Sess., 2100 (1852). The committee 
investigated the alleged sale of contracts for the construction of lighthouses on the 
Pacific coast by chief officers of the Treasury, frauds in connection with the Capitol 
Extension, and abuses in the Census Office. It criticized the existing arrangement for 
the disbursement of public monies, concluded that certain officials had been dis- 
honest, but made no specific recommendations. Sen. Rep. No. 1, Spec. Seas. of 
1853, Ser. No. 688. 

136 Conc. GLOBE, 35th Cong. 1st Sess., 61 (1857). 

137 yxy Stat. 155 (1857). This became §§ 102-04 of the Revised Statutes. Cf. 
In re Chapman, 166 U. S. 661 (1897). 
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swer as for a contempt and a bill making such a refusal a criminal 
offense.*** Orr admitted that the power of the House to imprison 
did not extend beyond the session and recognized that, in the case 
of Simonton, with the expiration of the session near at hand, the 
exertion of the power might be futile. The main purpose of the bill 
was thus “ to inflict a greater punishment than the committee be- 
lieve the House possesses the power to inflict.” **° The debate in 
the House scarcely questions the existence of such a power, and 
doubts were settled by a reference to the Supreme Court’s decision 
in Anderson’s Case.’*° Both resolution and bill passed the House 
by overwhelming majorities,’** and the bill failed even to arouse 
debate in the Senate.** 

The events heralding the Civil War led to very frequent em- 
ployment of committees of inquiry.’** In 1860 no less than three 
such Senate committees were in operation,’** and because of 
charges made against the President, an extensive investigation was 





138 Conc. GLOBE, 34th Cong. 3d Sess., 403-04 (1857). 

139 Jbid. 405. 

140 6 Wheat. 204 (U. S. 1821). Humphrey Marshall, one of the twelve who 
voted against the passage of the bill, did so on the ground that the House possessed 
sufficient power to protect itself without requesting the aid of the judiciary. “ Mr. 
Speaker, this House can protect itself. It has authority for that purpose. It can 
punish for a contempt of its authority by fine and imprisonment; and while the fine 
is not limited, unless by that term of the Constitution which prohibits excessive 
penalties, the imprisonment may be extended to the very end of the constitutional 
existence of the House. These points are fully decided in the case of Anderson vs. 
Dunn, reported in 6 Wheaton.” Conc. GLoBE, 34th Cong. 3d Sess., 429-30 (1857). 
Marshall’s motion to refer the bill to the Judiciary Committee was defeated by a 
vote of 132 to 71. Ibid. 432. 

141 The vote was 183 to 12. Ibid. 433. 

142 The vote was 46 to 3. Ibid. 445. 

143 On Apr. 12, 1858, a Senate committee with power to send for persons and 
papers had been instructed to inquire into the conduct of the Military Asylum in 
the District of Columbia. The Asylum was under the control of the War Depart- 
ment. Conc. GLOBE, 35th Cong. 1st Sess., 1553 (1858). On Dec. 23, 1858, a House 
resolution authorized a committee with power to send for persons and papers to 
investigate the accounts of the late Superintendent of Printing. Conc. GLosE, 35th 
Cong. 2d Sess., 194 (1858). Asa result of charges brought, the House by resolution 
of Jan. 18, 1859, authorized a committee with power to send for persons and pape 
to inquire into the manner in which the Navy Department had awarded cert 
contracts for the construction of battleships and navy yards. Ibid. 427. 

144 On Jan. 24, 1860, the Senate by resolution authorized a committee to in- 
quire into the alleged defalcations of the Public Printer, “and whether any mem- 
ber of the Cabinet, or any officer of the Government, was abetting or privy to” 
any such malfeasance. The committee was given power to send for persons and 
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entered into by the House, at the instance of Covode, to deter- 
mine whether the Executive Department had made improper 
attempts to secure the passage of legislation through the House.**® 
One of the Senate committees of inquiry was concerned with 
discovering “the facts attending the late invasion and seizure 
of the armory and arsenal of the United States at Harpers 
Ferry, in Virginia, by a band of armed men.”’**° The arraign- 
ment of T. Hyatt before the bar of the Senate for his refusal 
to testify before the committee brought the issue of Senatorial 
power to the forefront.’*7 Upon Hyatt’s refusal to answer, 





papers. Conc. GLoBE, 36th Cong. 1st Sess., 522, 560 (1860). The committee’s re- 
port of May 31, 1860, condemned the present system of printing. Sen. Rep. No. 
205, 36th Cong. 1st Sess., Ser. No. 1040. By Senate resolution of June 1, 1860, a 
select committee was instructed to inquire “ whether the sixth section of the act 
entitled ‘An act making appropriations for the service of the Post Office Depart- 
ment during the fiscal year ending the 30th of June, 1857’ has been executed by the 
First Comptroller of the Treasury; and whether any further legislation is necessary 
to carry into effect said act; and to report by bill or otherwise.” Conc. GLOBE, 
36th Cong. 1st Sess., 2519-20 (1860). There was no grant to the committee of a 
power to send for persons and papers. The section of the act referred to required 
the Comptroller to adjust certain claims arising out of the abrogation of mail con- 
tracts by the Postmaster General. The committee’s report of June 12, 1860, recom- 
mended transferring the duty from the First Comptroller to the Register of the 
Treasury and the Commissioner of Patents. Sen. Rep. No. 270, 36th Cong. 1st 
Sess., Ser. No. 1040. For the third inquiry, see note 146 infra. 

145 The resolution, adopted on March 6, 1860, authorized a select committee 
“to inquire and investigate whether any improper attempts have been or are being 
made by any person connected with the present Executive Department of this 
Government, or by any person acting with their advice or consent, to influence the 
action of this House, or of any of its members, upon any question or measure upon 
which it has acted, or which it has or may have under consideration, directly or 
indirectly, by any promise, offer, or intimation of employment, patronage, office, 
favors, or rewards, under the Government, or under any department, officer, or 
servant thereof, to be conferred or withheld in consideration of any vote given, or to 
be given, withheld, or to be withheld; with power to send for persons and papers, 
examine witnesses, and leave to report at any time, by bill or otherwise.” Cone. 
GLosE, 36th Cong. 1st Sess., 1017, 1018 (1860). For the committee’s report, see 
H. R. Rep. No. 648, 36th Cong. rst Sess, Ser. No. 1071. 

146 Conc. GLoBE, 36th Cong. 1st Sess., 141 (1860). The committee was given 
power to send for persons and papers. The resolution was adopted by a vote of 

too. Ibid. 152. 

147 Prior to Hyatt’s refusal to testify, F. B. Sanborn, John Brown, Jr., and 
James Redpath refused to appear before the committee in answer to its summons. 
By resolution of Feb. 15, 1860, they were ordered to be taken into custody and 
brought before the bar of the Senate. Mason, who reported the resolution to the 
Senate, said: “ Upon a diligent search, which I have required to be made in the 
Senate, I find that there has been no instance, apparently, of a witness refusing to 
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Mason proposed resolutions to imprison him for contempt.*** To 
Hyatt’s defense sprang Sumner, denying in the name of liberty 
such an exercise of “ judicial power” by a body clothed under 
the Constitution only with “ legislative power.” **° It would seem 
only proper to recognize that with Sumner slavery was always 
paramount, and that all issues took form under the color of its lens. 
It was, however, from New England that the reply to Sumner 
came, a reply that earned the overwhelming endorsement of the 
Senate. Fessenden’s argument was grounded upon the accepted 
practices of legislative bodies; *°° it advanced upon the basis of 
practical necessities for the exercise of legislative power;*™ it 
found its justification in the legislative process. 





appear before a committee of the Senate. This resolution is in strict accordance 
with the precedents of the House of Representatives.” Senator Hale replied: “I 
shall be obliged to vote against the resolution for this reason, and I will state it very 
briefly: I do not believe in the power of the Senate to bring a citizen of one State 
out of that State. I do not believe the power is conferred by the Constitution; and, 
as this is said to be the first instance, I simply desire to record my vote against it. 
I will not stop to argue it. I do not believe the power exists in the Senate, and I 
simply wish that the question be taken on the passage of the resolution by yeas and 
nays.” This was done without further debate, and the resolution passed by a vote 
of 46 to 4, Bingham, Hale, Sumner and Toombs being recorded in the negative. 
Ibid. 778—79. The sergeant at arms in the case of Sanborn deputed his authority to 
arrest him to a deputy marshal of Massachusetts. Upon being arrested, he was 
rescued by a mob in Concord, and thereupon sued out a writ of habeas corpus in 
the state court. The writ was allowed by Chief Justice Shaw on the ground that 
the sergeant at arms could not depute his authority. Sanborn v. Carleton, 15 Gray, 
399 (Mass. 1860). On Apr. 10, 1860, Sanborn in a memorial addressed to the 
Senate requested redress for the violation of his rights. Conc. GLose, 36th Cong. 
1st Sess., 1626-27 (1860). To a motion that the memorial be referred to the 
Judiciary Committee, Bayard of Delaware objected on the ground that the memorial 
should lie on the table until Sanborn had purged himself of his contempt. Trum- 
bull, however, replied: “I have sustained the power of the Senate. I believe the 
Senate has authority to summon witnesses .. . it may institute an inquiry for 
legislative purposes, and may summon witnesses. ... If the officers of this body, 
in the execution of its process, have acted arbitrarily and abusively, I think it is 
the duty of the Senate to see to it.” Ibid. 1724. On this ground Bayard’s objection 
was withdrawn, and the reference agreed to. Ibid. 1745. 

148 [bid. 1100. 149 Tbid. 1100-01. 

150 “Ts it not to be presumed that, when they [the founders] instituted legis- 
lative bodies of this description, perfectly well known to the common law, which 
existed among themselves, so much of the parliamentary law as was the common law 
of this land, it being all common law in England, so much as was applicable to our 
position and necessary for our purposes, was transferred as a matter of necessity and 
as a matter of common understanding to the bodies thus constituted? ” Jbid. 1101. 

151 “ Sir, I see no distinction in this respect between this body and the House 
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“ The great purpose is legislation. There are some other things, but 
I speak of legislation as the principal purpose. Now, what do we pro- 
pose to do here? We propose to legislate upon a given state of facts, 
perhaps, or under a given necessity. Well, sir, proposing to legislate, we 
want information. We have it not ourselves. It is not to be presumed 
that we know everything; and if anybody does presume it, it is a very 
great mistake, as we know by experience. We want information on cer- 
tain subjects. How are we to get it? The Senator says, ask for it. I am 
ready to ask for it; but suppose the person whom we ask will not give it 
to us: what then? Have we not power to compel him to come before us? 
Is this power, which has been exercised by Parliament, and by all legis- 
lative bodies down to the present day without dispute — the power to 
inquire into subjects upon which they are disposed to legislate — lost to 
us? Are we not in possession of it? Are we deprived of it simply be- 
cause we hold our power here under a Constitution which defines what: 
our duties are, and what we are called upon to do? ” **? 


To this the ten dissenting votes of senators are merely a protest, 
not an answer.’ 

The initial defeats inflicted by the Confederates upon the North- 
ern armies stirred criticism throughout the Union. They forced a 
reorganization of the army, and sobered the over-enthusiastic 
North to the seriousness of the issue. They also led Congress to 
question executive efficiency in the employment of the armed 
forces of the United States and to demand a fuller and more 
adequate knowledge of military operations in the field. It may be 
that such intervention was unwise but such, at least, are the perils 
of democracy. The importance of accounting to the nation at 
large, and the need of codperation between both houses of Con- 
gress, gave rise to the employment of a new device — the joint 
committee of inquiry. On December 5, 1861, Chandler proposed 





of Representatives, though one is attempted to be drawn . . . we are simply one 
branch of the Congress of the United States, with nearly the same legislative powers 
—all except the origination of revenue bills, and a little difference in regard to im- 
peachments — one body impeaching and the other trying. Apart from these, we 
have power of initiating legislation. We must do the same things in the same way; 
and, from the constitution of our body, and the necessity of the case, we must have, 
in my judgment, the same powers.” Ibid. 1102. 

152 [bid. 

153 The resolutions passed by a vote of 44 to 10. The ten dissenters were Bing- 
ham, Dixon, Hale, Hamlin, Harlan, Simmons, Sumner, Toombs, Wade and Wilson. 
Ibid. 1109. With the exception of Senator Toombs, they represented northern 
states. 
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the appointment of a committee to inquire into the disasters of 
Bull Run and Edward’s Ferry.*** On December 9, Grimes pro- 
posed a substitute resolution for a joint committee “to inquire 
into the reasons for the disasters that have attended the public 
arms, with powers to send for persons and papers.” **° As adopted 
the resolution was broadened to permit the committee “ to inquire 
into the conduct of the present war, and that they have power to 
send for persons and papers, and to sit during the sessions of either 
House of Congress.” *°° In the Senate, where the opposition had 
now dwindled to three votes,’°’ Fessenden again stressed the legis- 
lative basis for the exercise of such a power. 


“ If an inquiry is needed, it is necessary before we undertake to appro- 
-priate the hundreds of millions of dollars that we must appropriate and 
put into the hands of these agents. We must satisfy the people of this 
country that things go on well, or we shall find ourselves in a condition 
very soon when they will not go on at all.” *°° 


The device of the joint committee thus instituted has since 1861 
been employed no less than fifteen times. The subjects of inquiry, 
for example, the administration of Indian affairs,*°® reconstruction 





154 Conc. GLOBE, 37th Cong. 2d Sess., 16 (1861). 

155 [bid. 29. 

156 Jbid. 32. 

157 The vote was 33 to 3 in the Senate. In the House the resolution passed with- 
out debate or division. Ibid. 32, 40. 

158 Jbid, 31. 

159 By joint resolution of March 3, 1865, a committee was instructed “ to in- 
quire into the present condition of the Indian tribes, and especially into the manner 
in which they are treated by the civil and military authorities of the United States.” 
The committee was given power “ to send for persons and papers . . . to subpoena 
or compel the attendance of witnesses . . . and examine fully into the conduct of 
Indian agents and superintendents, and also into the management of the bureau of 
Indian affairs in the Department of the Interior; and to report at the next session 
of congress such legislation as may be necessary for the better administration of 
Indian affairs.” 13 STAT. 572-73 (1865). The committee on Jan. 26, 1867, reported 
a bill creating five boards of inspection for Indian affairs, thinking thereby to 
prevent the abuses present in the existing system. Sen. Rep. No. 156, 39th Cong. 
2d Sess., Ser. No. 1279. By §14 of the Appropriation Act of June 18, 1878, 20 
STAT. 145, 152 (1878), a joint committee was authorized “ to take into consideration 
the expediency of transferring the Indian Bureau to the War Department.” The 
committee was given power to send for persons and papers. Its report of Jan. 31, 
1879, recommended a judiciary for Indian Territory, an increase in the salary of 
Indian agents, a decrease in Indian reservations, the making of the Indian Bureau 
into a separate department with a seat in the Cabinet for its chief, and legislation 
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in the South,*® conservation,’ interstate commerce,’® the Federal 
Reserve System,*** show that it has been used primarily to deal 
with subjects of wide national concern upon which a demand ex- 
isted for the formation of some legislative policy, or some larger 
reform wherein concerted action by both House and Senate from 
the outset was desirable, if not necessary, to attain the end in 
view.*** 

To detail at length the history of the use of committees of in- 
quiry by House and Senate since the Civil War would lead beyond 
the limits of this paper. The period, as compared with the earlier 





requiring an Indian to get the consent of the Department in order to sell his land. 
Sen. Rep. No. 693, 45th Cong. 3d Sess., Ser. No. 1837. By the Act of June 30, 1913, 
38 Stat. 77, 81 (1913), a joint committee was authorized to make a general investi- 
gation of Indian Affairs. The committee was given power to send for persons and 
papers. See Sen. Rep. No. 983, 63d Cong. 3d Sess., Ser. No. 6762. By the Act of 
June 30, 1913, 38 STAT. 77, 100 (1913), a joint committee was created to inquire into 
the establishment of a tuberculosis sanitarium for Indians in New Mexico, and given 
power to send for persons and papers. 

160 By joint resolution of Apr. 7, 1871, a joint committee, with power to send 
for persons and papers, was instructed “to inquire into the condition of the late 
insurrectionary states so far as regards the execution of the laws and the safety of 
the lives and property of the citizens of the United States.” Conc. GLoBE, 42d 
Cong. 1st Sess., 534-37 (1871). , 

161 By joint resolution of Jan. 19, 1910, a joint committee was instructed to 
investigate the Department of Interior with especial reference to reclamation and 
the disposal of the public lands. Powers to compel the attendance of witnesses, 
similar to those possessed by the Interstate Commerce Commission, were conferred 
upon the committee. 36 Stat. 871 (1910). 

162 By Act of July 20, 1916, a joint committee of the Interstate Commerce 
Committee of the Senate and the House Committee on Interstate and Foreign Com- 
merce was authorized through a joint subcommittee to investigate the whole field of 
government control of interstate and foreign commerce. The committee was given 
power to send for persons and papers. 39 STAT. 387 (1916). By Act of June 5, 
1924, a joint committee was authorized to investigate land grants to the Northern 
Pacific Railroad Company. Powers to compel the attendance of witnesses, similar 
to those possessed by the Interstate Commerce Commission, were conferred upon 
the committee. 43 STAT. 461, 462 (1924). 

163 By Act of June 29, 1922, a joint committee, to consist of members of the 
Senate and House Committees on Banking and Currency, was authorized to investi- 
gate the Federal Reserve System. The committee was given power to send for 
persons and papers. 41 STAT. 668, 670 (1922). 

164 Tn addition to the joint committees enumerated above in notes 159 to 163, 
the following joint committees were also created. By joint resolution of March 
30, 1867, a joint committee was instructed “ to investigate the purchases, contracts, 
and experiments of the ordnance department.” The committee was given power 
to send for persons and papers. Conc. GLosE, 40th Cong. 1st Sess., 456, 458 (1867). 
Its report of July 17, 1868, concluded that the “good of the public service re- 
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years of our material growth is a more active one. Legislation is 
stimulated by the swift populating of the west, and the tremendous 
increase of industrialism in the east. Government penetrates still 
further into areas hitherto unrestricted. Scandals evoke Con- 
gressional investigations into the workings of government. New 
problems arise, and legislative control demands that their facts be 
presented to the body proposing to act upon them. The Spanish- 
American War brings new territories and problems arising from 
extending government over a far-flung empire. An outstanding 
phenomenon of these years of national growth is the extension 
made in the executive arm of government by legislative enact- 
ment, by the creation of newer and larger departments, com- 
missions and administrative boards. Their functioning is the 
continuous subject of Congressional scrutiny, as mismanagement 
uncovers inefficient organization and abuse reveals want of proper 
legislative safeguards. Delegation of power achieves a new mean- 
ing as the necessity for relieving the popular branch of government 
of problems wholly unresponsive to its technique becomes increas- 





quires the removal of General A. B. Dyer from the position of Chief of Ordnance.” 
The committee proposed a resolution requesting the President to remove him. SEN, 
Rep. No. 173, 40th Cong. 2d Sess., Ser. No. 1320. By resolution of Feb. 5, 1874, 
a joint committee was instructed to inquire into the lawfulness of taxation for 
public improvements in the District of Columbia, and also “to inquire and report 
what amendments of the organic acts, if any, are necessary to further protect the 
rights of citizens, or regulate the disbursements and collection of moneys; that said 
committee shall have power to . . . send for persons and papers.” Its report of 
June 16, 1874, disclosed inefficiency and lack of supervision in administration, 
recommended the abolition of the present system of government and the appoint- 
ment of a temporary commission to manage the District of Columbia pending the 
creation of a new framework of government, and reported a bill for such a tempo- 
rary government. Sen. Rep. No. 453, 43d Cong. 1st Sess., Ser. No. 1590. By the 
Act of Aug. 24, 1912, a joint committee, with power to send for persons and papers, 
was created to investigate federal aid in the construction of post roads. 37 Srart. 
5390, 551 (1912). By Act of March 1, 1919, § 9, a joint commission of senators and 
representatives was created to investigate reclassification of salaries. The commis- 
sion was given power to send for persons and papers. 40 STAT. 1213, 1269 (1919). 
By Act of Apr. 24, 1920, § 6, a joint commission was created of members of the 
Senate and House Committees on Post Office and Post Roads to investigate the 
handling of mail. It was given power to send for persons and papers. 41 Strat. 
574 (1920). By Act of June 29, 1922, a joint committee with power to send 
for persons and papers, was instructed to investigate the fiscal relations between 
the District of Columbia and the United States. 42 Stat. 668, 670 (1922). Legisla- 
tive action pursuant to the report of the committee was taken by Act of Feb. 2, 
1925, 43 STAT. 804 (1925). 
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ingly apparent.*®*° Such delegation must, in the main, be to experts 
organized under and subject to a controlling head. This results in 
the increase of executive power at the expense of the legislature 
and a surrender, if not an abdication, of powers hitherto exercised 
by Congress into the hands of one or more departments.’ But 
the desire to retain control remains — an insistence that, despite 
such delegation, responsibility of the creature to its creator and 
through it to the electorate, shall not be surrendered. Local and 
new desires find a quicker response in the legislature. The small- 
ness of the representative’s constituency, as compared with that of 
the electoral college, enables him more readily to feel the varying 
currents of popular thought. Responsibility to the public will 
thus finds a surer reaction in the legislature, and the cry of the 
minority is not permitted so easily to go unheard.*** To secure 
this responsibility in the executive, when the Constitution has pre- 
vented an intermingling of powers, and constitutional “ conven- 
tions” — practices which by their long standing and unbroken 
continuance acquire the respect due to written constitutions — 
have eliminated direct communication between departments and 
Congress, the device of the committee of inquiry has been em- 
ployed. As such, it is not new. Wolcott requested it in 1800, 
Calhoun in 1826; Congress employed it against Eaton in 1832, 
against Crawford in 1850, against Buchanan a decade later, 
against Chase in 1864.**° The Daugherty inquiry of 1924 is thus 





165 “ The Interstate Commerce Commission was authorized to exercise powers 
the conferring of which by Congress would have been, perhaps, thought in the 
earlier years of the Republic to violate the rule that no legislative power can be 
delegated. But the inevitable progress and exigencies of government and the utter 
inability of Congress to give the time and attention indispensable to the exercise of 
these powers in detail forced the modification of the rule.” Taft, C. J., in reply to 
resolutions at the bar of the Supreme Court of the United States on the death of 
Edward Douglass White, 257 U. S. xxv—xxvi (1921). 

166 See (1924) 37 Harv. L. Rev. 1118. 

167 “ As it is, administration must be viséd by a President who may be too busy 
with political preoccupations to care much about administrative problems, and 
whose attention can rarely be secured until abuses have actually developed and have 
caused congressional or public clamor. Even then the tendency is to stand by the 
criticized official and to argue that all is well. The fact of the matter is, therefore, 
that Senate inquiries are indispensable.” Rocers, THE AMERICAN SENATE (1926) 
209-10. 

168 Qn Apr. 30, 1864, a House resolution authorized a committee to inquire into 
the truth of certain allegations concerning the conduct of the Secretary of the 
Treasury “affecting the integrity of the administration in the Treasury Depart- 
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a direct descendant of a more ancient lineage, ancient enough, 
when constitutional history begins for the United States in 1780, 
to demand recognition as a convention entitled to constitutional 
standing. 


VI 


Against such a setting of Congressional activity must the ques- 
tion of the legislative power of inquiry be cast. No answer to the 
content of legislative power can be made without an adequate con- 
ception of the content of legislation. From this setting it appears 
that no other powers than those that are strictly legislative need 
be adduced in order to support the action of an investigating com- 
mittee. It is true that such a committee must proceed with a legis- 
lative aim in mind, but, in determining whether it has so proceeded, 
inadequate conceptions of legislative purposes may unduly limit 
the field of inquiry. Congress is the constitutional guardian of the 
public purse. Every public servant draws his salary only by its 
will. The conduct of public servants, their efficiency and their 
integrity, must then be subject to the severest scrutiny of that 
organ of the government that determines whether or not they shall 
subsist. The importance of the duty to determine whether “ those 
who reap the earnings of the people are worthy of the public con- 
fidence,” **® was not underemphasized by Wolcott or Calhoun; 
their duty as public servants lay in accounting not only to their 
immediate chief, but to Congress as the guardian of the public 
purse. 

This demand that expenditures of departments shall be continu- 
ally subject to the scrutinizing eye of Congress has increased. 
There has been a growing insistence upon accountings for moneys 
appropriated. But in accountings, unwillingness, born of mis- 
management, to disclose methods of expenditure has to be over- 
come. For such a situation the instrument of an investigating 
committee, armed with power to send for persons and papers, be- 
comes a necessity of government. Such a committee as that in- 
structed by the House in 1858 to investigate the accounts of the 





ment.” The committee was given power to send for persons and papers. CONG. 
GLosE, 38th Cong. 1st Sess., 1991. The committee reported on June 30, 1864, finding 
none of the alleged misconduct. H.R. Rep. No. 140, 38th Cong. 1st Sess., Ser. No. 
1203. 3 
169 Sheffey in the House on Apr. 3, 1810, 21 ANN. Conc. 1746 (1810). 
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late Superintendent of Printing, illustrates this angle of legislative 
activity..*° But, though the initial impulse for investigation may 
be the desire to check up on expenditures, the committee in so 
doing may discover that waste is simply the by-product of ineffi- 
cient organization. It returns in consequence with recommenda- 
tions for legislation reorganizing the departments found guilty of 
waste. Such, for example, was the result of those investigations 
conducted in 1876—two by the House *” and one by the Sen- 
ate.’ Such too was the result of Senate investigations in 1895 
of the armor plate purchasing by the Navy Department,’” and in 





170 See note 143 supra. 

171 On Jan. 5, 1876, the House authorized its Committee on Expenditures in 
State, Treasury, War, Navy, Post Office, Interior, Justice and Public Buildings to 
inquire whether expenditures were supported by sufficient vouchers, what retrench- 
ment could be made, what abuses existed, and what unnecessary offices were in 
existence, and for this purpose gave the committee power to send for persons and 
papers. 4 Conc. Rec. 268 (1876). The Committee on Expenditures in the Depart- 
ment of Justice in its report urged that the salaries of marshals, district attorneys 
and clerks be placed on a different basis than the fee system; it reported bills for the 
abolition of supervisors of elections, for the abolition of appropriations for the Ku 
Klux Klan fund, and for preventing an officer from holding more than one office 
at a time. H.R. Rep. No. 800, 44th Cong. 1st Sess., Ser. No. 1715. In 1884 a 
similar investigation was conducted by the House Committee on Expenditures in 
the Department of Justice operating under a grant to send for persons and papers. 
15 Conc. Rec. 349 (1884) ; H. R. Rep. No. 2675, 48th Cong. 2d Sess., Ser. No. 2329. 
By a House resolution the Committee on Printing was instructed to make a thorough 
investigation of the Government Printing Office, and given power to send for persons 
and papers for the purposes of such investigation. 4 Conc. REc. 3059-60 (1876). 
Its report of May 12, 1876, made recommendations for the appointment of the 
Printer by the President by and with the advice and consent of the Senate, for 
annual reports by the Printer, and was accompanied by a bill revising the whole 
organization of the printing department. H. R. Rep. No. 495, 44th Cong. 1st Sess., 
Ser. No. 1710. 

172 By resolution of Jan. 24, 1876, the Senate Committee on Finance was in- 
structed to investigate the accounts of the Treasury Department with reference to 
discrepancies and alterations in amounts of revenue collected, by what authority 
they were made and “ to report generally such other and further information bear- 
ing upon the subject as to them may seem best, and that said committee have power 
to send for persons and papers.” Its report of June 6, 1876, made recommenda- 
tions for changes in the methods of bookkeeping. Sen. Rep. No. 371, 44th Cong. 
1st Sess., Ser. No. 1668. 

173 By resolution of Dec. 31, 1895, the Senate Committee on Naval Affairs, was 
instructed to investigate prices paid for armor plate, whether patents had been 
expedited at the request of the Navy Department, and whether any officers were 
interested in contracts or patents. The resolution gave no power to send for persons 
and papers. 28 Conc. Rec. 432 (1895). Its report of Feb. 11, 1897, recom- 
mended that no naval officer should be employed by contractors with the Navy 
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1919 of construction, operation and maintenance costs of public 
buildings.’** The legislative purposes underlying the investiga- 
tion thus find actual expression not only in appropriation items 
but also in laws reorganizing the executive departments of 
government. 

Save for the few constitutionally organized departments of gov- 
ernment, the administrative and executive agencies exist only by 
the will of Congress. Even the chief executive departments are 
all the work of the first and succeeding Congresses. No constitu- 
tional duty demanded their institution; no constitutional duty de- 
mands their continuance. Congress may abolish them at its pleas- 
ure, redistribute them, consolidate or divide them. It may be 
granted that Congress possesses no power to share in the removal 
of officials who have been appointed by the President by and with 
the advice and consent of the Senate; it may even be true that 
Congress possesses no power to legislate from office judges whose 
terure is made terminable only by impeachment;*** but Congress 
does possess power to destroy the executive departments. With 
the institution of the office by act of Congress goes no guaranty of 
its continued existence where circumstances have demonstrated to 
the country at large the uselessness of its creation. That Con- 
gress may deem the incumbency of an office such a national dan- 
ger as to justify it in repealing the legislation creating the office, 
discloses the greatness of the residuary power of control neces- 





Department; that the government should use all the patents taken out by naval 
officers granting them a reasonable compensation therefor; that no armor contracts 
should be made without a conveyance to the government of the patent rights; that 
an armor factory should be established. Sen. Rep. No. 1453, 54th Cong. 2d Sess., 
Ser. No. 3475. 

174 By resolution of Oct. 11, 1919, the Senate Committee on Public Buildings 
and Grounds was authorized to investigate construction, operation and maintenance 
costs of public buildings. 58 Conc. Rec. 6703 (1919). Earlier resolutions had 
given the committee power to send for persons and papers. IJbid. 1784, 2144. Its 
investigation, in the course of which numerous subpoenas were issued, was limited 
to the United States Housing Corporation. Its report concluded: “In general, 
we feel that the existence of the Housing Corporation is no longer essential to the 
best interests of the Government. . . . To meet this situation and the others above, 
we will introduce in the next few days proper and pointed legislation.” Srn. Rep. 
No. 336, 66th Cong. 2d Sess., Ser. No. 7650, at 45. 

175 See Frankfurter and Landis, The Business of the Supreme Court of the 
United States (1925) 38 Harv. L. REv. 1005, 1030 n. 75, (1926) 39 ibid. 609-14; 
CARPENTER, JUDICIAL TENURE IN THE UNITED STATES (1918) 58-100. 
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sarily invested in a body possessing powers of creation. Even 
though such a suggestion has been broached more than once upon 
the floor of Congress as authority for the institution of an in- 
quiry,’”° it is not even necessary to look to this residuum of control 
in order to bring administrative efficiency within the province of 
legislative scrutiny. Administrative organization is particularly 
a matter of legislative concern. Details of administration, it is 
true, lie within the control of a particular departmental or bureau 
head and within his powers of correction. But the major problems 
of administrative organization concern Congress, for Congress has 
determined what duties shall be exercised by what officials, over 
what subjects the visitorial powers of a certain bureau or depart- 
ment shall extend, whether, for example, prohibition enforcement 
is better entrusted to the Treasury or to the Department of Justice. 
Administrative inefficiency, even want of integrity may be due to 
such details of organization, but to determine whether the blame 
is referable to the quality of the administrative personnel or to 
imperfect organization demands often an extensive inquiry into 
the abuses alleged to exist. For such an inquiry the legislative 
committee with power to send for persons and papers is a necessary 
instrument. 

Again, defects of administration due to faulty structure or in- 
adequate codrdination lie solely within the competency of Con- 
gress to correct; but the manner of its correction may not be dis- 
coverable save by the most searching investigation. The grounds 
of public prepossessions against General St. Clair in 1793 were 
found, as the result of the House’s inquiry, “ principally to arise 
from the general plan, the construction of the army, the delay and 
insufficiency of supplies of all sorts, badness of the gunpowder, 
&c.” ‘"7 The continuance of abuses in the Post Office Department, 
despite two earlier investigations by the House in 1820 and 1822,'” 
led the Senate in 1828 to require further investigation as to “ the 
entire management of the Department; and whether further, and 





176 See note 88 supra. This also was the specific recommendation of a House 
committee in 1878 instructed to investigate the conduct of the Supervisor of Elec- 
tions in New York City. See H. R. Rep. No. 135, 45th Cong. 3d Sess., Ser. No. 
1866, at Io. 

177 Findley in the House on July 9, 1813, 26 ANN. Conc. 418 (1813). 

178 See note 96 supra. 
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what legal provisions are necessary to secure the proper adminis- 
tration of its affairs.” *"° Extensive defalcations in the New York 
Customs House led the House in 1839 to institute an inquiry into 
the facts surrounding them. The committee thus charged found, 
however, no essential defects in the laws but attributed the glaring 
dishonesties to neglect by the Executive in its task of supervi- 
sion."*° In 1850 a House committee investigated charges of in- 
efficiency in the Pension Office, with the result that the committee 
reported a bill altering the functions of different officials in aid of 
better codperation within the bureau.*** In the same year the Sen- 
ate Committee on Military Affairs examined charges of cruelty by 
courts-martial in the army but discovered that there was no sub- 
stance in the charges, and therefore recommended no changes in 
the military code.*** In 1855 recommendations for rearrangements 
in the functions of officers resulted from a House investigation into 
the management of the Smithsonian Institution.*** Such was also 
the obvious purpose of an investigation by the Senate in 1858 into 
the conduct of the Military Asylum in the District of Columbia, 
then under the control of the War Department.*** House and Sen- 
ate investigations of the Public Printer in 1860 revealed inefficient 
organization.**° The conclusion of the Senate committee discloses 
the interrelation between corruption and organization: 


“ Tt is the unanimous opinion of the committee that the present system 
of public printing is the worst that could have been adopted, and from its 
very nature inviting not only a profuse expenditure, but corrupting in 





179 7 Conc. DEB. 4 (1848). See note 108 supra. 

180 See note 127 supra. 

181 See note 133 supra. 

182 On Dec. 4, 1850, the Senate by resolution directed the Secretary of War to 
lay before them the proceedings of a court martial held on Sept. 10, 1850, at Ports- 
mouth, N. H. The resolution was complied with by the Secretary. On Dec. 11, 
the Senate referred to the Committee on Military Affairs a petition of the citizens 
of Portsmouth complaining of cruel punishments by courts-martial and requesting 
changes in the military code. No power to send for persons and papers was given 
the committee. Sen. JournaL, 31st Cong. 2d Sess., 21, 23, 30, 32. Its report of 
Jan. 2, 1851, concluded that there was no substance in the complaint and recom- 
mended that no changes be made in the military code. Sen. Rep. No. 226, 31st 
Cong. 2d Sess., Ser. No. 593. 

183 See note 134 supra. 

184 See note 143 supra. 

185 See notes 144 and 145 supra. 
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its tendencies. The fault clearly is the legislation of Congress, and not 
in the action of the executive.” **° 


A Senate committee in 1860 after investigating the work of the 
First Comptroller of the Treasury in adjusting claims arising out 
of the abrogation of mail contracts by the Postmaster General, 
recommended that Congress transfer this duty to the Register of 
the Treasury and the Commission of Patents.*** 

Such was the earlier supervision exercised by Congress over the 
functioning of the executive departments, a supervision made ef- 
fective by the grant of searching powers of inquiry. Such Congres- 
sional scrutiny has continued and increased as the years have 
brought a growing necessity for ever wider and more detailed ad- 
ministrative organization. The committee of inquiry has in con- 
sequence risen in importance and necessity. While in 1825 the 
details and management of executive departments were compara- 
tively simple and accessible to the inquirer, their present com- 
plexity puts them beyond the ken of even the most assiduous 
student of politics. To the legislator the relationship of misman- 
agement to organization becomes discernible only after a thorough 
investigation, impossible of achievement without powers to compel 
the attendance of witnesses and the production of records. Hos- 
tility to investigation may be predicted on the part of any depart- 
ment whose actions have become subject to public suspicion, and 
such hostility becomes an impassable barrier to investigation in 
the absence of power to send for persons and papers. 

Investigation as the instrument of legislation is nowhere better 
illustrated than in the discharge of Congress’ duty towards the In- 
dians. The introduction of better methods of administration has, 
in the main, been the result of Congressional investigations. In 
1865 an extensive probe of the entire question was undertaken by a 
joint committee, which recommended the reorganization of the en- 
tire department.*** A joint committee in 1879 recommended fur- 
ther extensive changes together with the organization of the Indian 
Bureau as a separate department on a par with the other executive 
departments.’*® In the same year a Senate investigating commit- 





186 Sen. Rep. No. 205, 36th Cong. 1st Sess., Ser. No. 1040. 
187 See note 144 supra. 

188 See note 159 supra. 

189 [bid. 
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tee disclosed the violation of treaty and property rights in the re- 
moval of the Northern Cheyennes from the Sioux Reservation 
to Indian Territory.’ In 1886 a Senate committee examined the 
whole subject of appointing and licensing Indian traders, found it 
indefensible, but concluded that the fault lay not in legislation but 
in administration." In 1888 a Senate committee again investi- 
gated the subject of the allotment of lands in severalty to Indians, 
discovered abuses and recommended legislation changing the man- 
ner of allotment.*” In 1896 an investigation by the Senate Com- 
mittee on Indian Affairs disclosed maladministration in the ex- 
penditure of the Osage Indian funds.’ A select committee of the 
Senate in 1906, investigating alleged abuses in the Indian Terri- 
tory, recommended legislation removing restrictions on the aliena-. 
tion of lands by Indians and removing restrictions placed by the 
Secretary of the Interior on pipe lines.*** In 1913 two joint com- 
mittees were created, one to make a general investigation of Indian 
Affairs, another to consider the advisability of establishing a tuber- 
culosis sanitarium fer Indians.** In all of these instances powers 
to compel the attendance of witnesses were given the committees. 
The legislation that was brought to fulfillment came as conse- 
quence of detailed reports setting forth the situation for which 
laws had to be devised. The committee’s discovery in certain in- 





190 By resolution of Feb. 12, 1879, a committee was instructed to inquire into 
the circumstances connected with the removal of the Northern Cheyennes from the 
Sioux Reservation to Indian Territory, and for this purpose given power to send for 
persons and papers. SEN. JourNAL, 45th Cong. 3d Sess., 261. Its report of May 
31, 1880, concluded that treaty and property rights had been grossly violated, con- 
demned the entire proceedings and recommended the return of the Indians. Sen. 
Rep. No. 6701, 46th Cong. 2d Sess., Ser. No. 1898. 

191 The resolution of inquiry gave the committee power to send for persons and 
papers. Sen. Rep. No. 2707, soth Cong. 2d Sess., Ser. No. 2623. 

192 The resolution of March 5, 1888, gave the committee power to send for 
persons and papers. Sen. Rep. No. 2710, soth Cong. 2d Sess., Ser. No. 2624. 

193 The resolution of March 18, 1806, gave the committee power to send for 
persons and papers. Sen. Rep. No. 1336, 54th Cong. 2d Sess., Ser. No. 3475. 

194 The resolution of June 30, 1906, authorized an inquiry into “all matters 
connected with the condition of affairs in the Indian Territory in relation to legisla- 
tion included ” in the Act of Apr. 26, 1906, and “kindred matters in said territory 
with reference to the Five Civilized Tribes.” The committee was given power to 
send for persons and papers. 40 Conc. REC. 9784 (1906). The committee reported 
on Jan. 16, 1907. SEN. Rep. No. 5013, soth Cong. 2d Sess., Ser. No. 5062; 41 Conc. 
REc. 1194 (1907). 

195 See note 159 supra. 
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stances that the defect lay in administration and not in legislation, 
was no less important; such a discovery, tending to avert unwise 
enactments, is equally in aid of legislation. 

Further illustrations of the work of committees in discovering 
defects in the organization of executive departments can only be 
briefly adverted to. A House committee in 1866, inquiring into 
frauds in the internal revenue,’® in their report doubted the wis- 
dom of retaining in the Treasury Department the power to com- 
promise cases of seizure and, in recommending the revision of the 
existing bonded warehouse system, concluded: 


“Your committee cannot too forcibly condemn that part of the law 
which authorizes the appointment of inspectors of distilleries, to be paid 
by the distiller.” 1%” 


A House committee in 1872, examining causes for the loss of reve- 
nue stamps from the assistant treasurer’s office in New York,’®* 
reported that there was a defect in the laws intended for their safe- 
keeping and that, despite increased pressure, no provision had been 
made for an increase in the clerical staff.‘ A complete change in 
the framework of the government came as a result of the joint in- 
quiry in 1874 into the existence of corruption in the District of 
Columbia.” Functional reorganization was also the recommend- 
ation made by House committees in 1876 investigating the Print- 
ing Office and expenditures in the various departments.** A 
Senate investigation of Treasury accounts in 1876 brought the 
same result.””* A Treasury Department inquiry in 1877 *” re- 





196 By resolution of Dec. 4, 1866, the committee was given power to send for 
persons and papers. Conc. GLosBeE, 39th Cong. 2d Sess., 12 (1866). 

197 H. R. Rep. No. 24, 39th Cong. 2d Sess., Ser. No. 1305, at 4. 

198 The resolution directing the inquiry of Dec. 19, 1872, gave no power to send 
for persons and papers. Conc. GLose, 42d Cong. 2d Sess., 306 (1872). 

199 H. R. Rep. No. 70, 42d Cong. 3d Sess., Ser. No. 1576. 

200 See note 164 supra. 

201 See note 171 supra. 

202 See note 172 supra. 

203 The House resolution of Nov. 19, 1877, directed the committee “to investi- 
gate the Finance Reports, books, and accounts of the Treasury, particularly with 
reference to differences, discrepancies, and alterations in amounts and figures that 
have been made in them, if any such there be, especially in the annual statements of 
the expenditures of the government, revenue collected, and the public debt contained 
in said reports .. . and to report generally such other and further information 
bearing upon the subject as to them may seem best; and that said committee have 
power to send for persons and papers.” 6 Conc. REc. 524 (1877). 
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sulted in recommendations for an alteration of duties in the De- 
partment, the appointment of certain officials by the President by 
and with the advice and consent of the Senate rather than by the 
Secretary of the Treasury, and the appointment of standing com- 
mittees to supervise expenditures.** A House investigation in 
1884 °° of the national homes for disabled volunteer soldiers 
brought numerous suggestions as to changes in personnel organiza- 
tion.”’° A persistent practice of undervaluation in the collection 
of the customs revenue at New York was disclosed by a Senate 
investigation in 1885.*°" The committee submitted the testimony 
taken under their power to send for persons and papers in order to 
permit “ the preparation of proper legislative measures to protect 
the revenue and the business of honorable merchants from these 
fraudulent practises.” *°* 

Departmental reorganizations were also recommended by Sen- 
ate committees investigating practices in the Navy Department in 
1895," the reclamation service in 1909,”° the production of 
aircraft in 1918,”"* and government relief to disabled soldiers in 





204 Sen. Rep. No. 539, 46th Cong. 2d Sess., Ser. No. 1897, at liv—Ivi. 

205 By resolution of May 26, 1884, the House Committee on Military Affairs 
was instructed to investigate national homes for disabled soldiers. For that purpose 
it was given power to send for persons and papers. H. R. Journat, 48th Cong. tst 
Sess., 1316. 

206 H. R. Rep. No. 2676, 48th Cong. 2d Sess., Ser. No. 23209. 

207 By Senate resolution of Dec. 21, 1885, the Senate Committee on Finance was 
directed to investigate “ the frauds and abuses alleged to exist in the collection of the 
customs revenue of the Government at the port of New York.” For this purpose 
it was given power to send for persons and papers. 17 Conc. Rec. 351 (1885). In 
1883 a Senate committee with power to send for persons and papers had made an 
investigation into the collection of internal revenue in North Carolina. Sen. Rep. 
No. 981, 47th Cong. 2d Sess., Ser. No. 2088. 

208 Sen. Rep. No. 1990, 49th Cong. 2d Sess., Ser. No. 2458, at 1. 

209 See note 173 supra. 

210 On March 3, 1909, by Senate resolution the Committee on Irrigation was 
directed to visit such reclamation projects as it deemed wise “in order to ascertain 
existing conditions therewith connected and secure information deemed useful in the 
consideration of future proposed legislation affecting the reclamation of arid lands.” 
For this purpose the committee was given power to send for persons and papers. 
43 Conc. REc. 3746 (1909). 

211 By Senate resolution of Apr. 30, 1917, the Committee of Military Affairs was 
given power to send for persons and papers as to any subject pending before it. 
55 Conc. Rec. 1569 (1917). On Apr. 6, 1918, a report was submitted of hearings 
held on aircraft production, urging that production should be encouraged in every 
way, and concluding that the delays were due to want of efficiency in organization 
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1921 ** and 1923,”* whereas the complete abolition of the Hous- 
ing Corporation was the conclusion reached by the Senate Com- 
mittee on Public Buildings and Grounds after investigating, by 
direction of the Senate, construction, operation and maintenance 
costs of public buildings.”** 

On the other hand the conclusion of many Congressional com- 
mittees charged with investigating instances of alleged abuse in the 
practices of executive departments, after discovering that there 
was no mismanagement or that the fault could be cured by admin- 
istrative action entirely, has been to urge Congress to refrain from 
making any legislative changes. In contrast to the St. Clair in- 
quiry of 1793, a select committee of the Senate authorized in 1861 
to inquire into Union naval disasters at Pensacola and Norfolk,”** 
after reviewing the pusillanimous conduct of the officers in charge, 
concluded: 


“ The committee can suggest no remedy for the errors which they 
think proved by the evidence in this case. So far as the officers of the 
navy are concerned, it belongs to the executive department of the govern- 
ment to determine what course shall be pursued.” 77° 





and lack of centralization, and recommending that the work should be taken out of 
the hands of the Signal Corps. Sen. Rep. No. 380, 65th Cong. 2d Sess., Ser. No. 
7304. See also Sen. Rep. No. 555, 65th Cong. 2d Sess., Ser. No. 7306. 

212 By Senate resolution of June 9, 1921, a committee was directed to investi- 
gate the government bureaus extending relief to incapacitated soldiers, and given 
power to send for persons and papers. 61 Conc. REc. 2302 (1921). Its reports 
of July 20, 1921, and Aug. 22, 1921, complained of want of centralized administra- 
tion, urged the passage of a bill to secure such centralization, and made specific 
recommendations for legislative and administrative action. Sen. Rep. No. 233, 
67th Cong. 1st Sess., Ser. No. 7919. See also Sen. Rep. No. 1239, 67th Cong. 4th 
Sess., Ser. No. 8156. 

213 By Senate resolution of March 2, 1923, a committee was directed to investi- 
gate leases and contracts executed by the Veterans’ Bureau, and given power to send 
for persons and papers. 64 Conc. REc. 5102 (1923). Its reports of Jan. 28, 1924, 
Feb. 7, 1924 and June 6, 1924, recommended a reorganization of functions, centrali- 
zation of administration, and consolidation of legislation affecting the Veterans’ 
Bureau. Sen. Rep. No. 103, 68th Cong. 1st Sess., Ser. No. 8222. 

214 See note 174 supra. Suggestions for legislation regulating the manufacture 
and storage of explosives followed upon an investigation by the Senate Committee 
on Military Affairs in 1918, having power to send for persons and papers, into the 
fire at the Morgan Munitions Plant. Sen. Rep. No. 776, 65th Cong. 3d Sess., 
Ser. No. 7453; 56 Conc. Rec. 11423 (1918). 

215 By resolution of July 25, 1861, which conferred upon the committee power 
to send for persons and papers. Conc. GLose, 37th Cong. 1st Sess., 253 (1861). 

216 Sen. Rep. No. 37, 37th Cong. 2d Sess., Ser. No. 1125, at 21. On Dec. 22, 
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That none of the alleged abuses existed was the conclusion of a 
House committee appointed in 1863 to inquire into the truth of 
charges made in pamphlet form by R. Betts against the Commis- 
sioner’s administration of the Patent Office.**’ » Such also was the 
conclusion of the Senate Committee on Appropriations charged in 
1878 ** with investigating the affairs of the Freedman’s Hospital 
in the District of Columbia.” Because of the dismissal of certain 
microscopists in the Bureau of Animal Industry in South Omaha, 
the Senate Committee on Civil Service and Retrenchment was in- 
structed to inquire whether the Civil Service Commissioners pos- 
sessed power to correct such abuses.*”? It reported, however, that 
the Executive had the power to make all needed alterations and 
that no legislation was needed.” The failure of the administration 
to adopt a constructive policy and to centralize responsibility, to- 
gether with the failure of the departments at Washington to select 
capable men for the service, were among the causes that a select 
committee of the Senate in 1922 found to be responsible for abuses 


222 


occurring during the American occupation of Haiti.’ 





1862, a Senate committee was authorized to investigate the chartering of vessels for 
the General Banks’ expedition and given power to send for persons and papers. 
Conc. GLosE, 37th Cong. 3d Sess., 154 (1862). 

217 The resolution of inquiry gave the committee power to send for persons and 
papers. H.R. Rep. No. 48, 37th Cong. 3d Sess., Ser. No. 1173. The same conclu- 
sions were reached by Senate committees in 1870 and 1874, with powers to send for 
persons and papers, investigating charges against the Public Printer. Conc. GLosE, 
41st Cong. 2d Sess., 1884 (1870); Sen. Rep. No. 264, 41st Cong. 2d Sess., Ser. 
No. 1409; 2 Conc. REc. 4246 (1874); Sen. Rep. No. 474, 43d Cong. 1st Sess., Ser. 
No. 1587. Such also was the conclusion of a Senate committee in 1872, with power 
to send for persons and papers, instructed to investigate alleged abuses in the sales 
of ordnance. Sen. Rep. No. 183, 42d Cong. 2d Sess., Ser. No. 1497. A Senate com- 
mittee by resolutions of Dec. 21, 1888, March 1, 1889 and Jan. 27, 1890, was in- 
structed to investigate the office of Supervising Architect of the Treasury Depart- 
ment, and given power to send for persons and papers. 20 Conc. REC. 419, 2503 
(1888) ; 21 ibid. 866 (1889). Its report of March 3, 1891, absolved the Architect of 
misconduct. Sen. Rep. No. 2615, 51st Cong. 2d Sess., Ser. No. 2828. 

218 The resolution of Jan. 24, 1878, directed the Senate Committee on Appro- 
priations to undertake the inquiry. 7 Conc. Rec. 516 (1878). 

219 Sen. Rep. No. 209, 45th Cong. 2d Sess., Ser. No. 1780. 

220 The original resolution of March 23, 1897, conferred no power to send for 
persons and papers. The power was later conferred by resolution of Apr. 5, 1897. 
30 Conc. Rec. 617 (1897). 

221 Sen. Rep. No. 659, 55th Cong. 2d Sess., Ser. No. 3623. 

222 The resolution directing the inquiry conferred upon the committee power to 
send for persons and papers. SEN. Rep, No. 794, 67th Cong. 2d Sess., Ser. No. 7954- 
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Abstract rationalization by political scientists on the separation 
of powers may in part be responsible for the lack of balance in 
American governments between legislation and administration. 
Certainly recognition of the limits of effective legal action has suc- 
cumbed to the mere desire for reform.” The mass of dead laws 
upon our statute books is a subject of present day concern; equally 
so is the legislation that is moribund because of uselessness. The 
barriers to administration have proven insurmountable. It needed 
no argument for Montesquieu to conclude that a knowledge of 
the practical difficulties of administration was a sime qua non 
of wise legislative activity.*** But such knowledge is not an a 
priori endowment of the legislator. His duty is to acquire it, partly 
for the purposes of further legislation, partly to satisfy his mind as 
to the adequacy of existing laws. Yet the ultimate basis for the 
duty is the broader presupposition of representative government 
that the legislator is responsible to his electorate for his actions. 
Responsibility means judgment, and judgment, if the word implies 
its intelligent exercise, requires knowledge. The electorate de- 
mands a presentation of the case; it requires, even though its com- 
prehension be limited by its capacity,”*° the chaos from which its 
representative has claimed to have evolved the order that betokens 
progress. The very fact of representative government thus bur- 
dens the legislature with this informing function.”**. Nevertheless 
its first informing function lies to itself, a necessary corollary of 


227 


any legislative purpose.**’ Knowledge of the detailed administra- 





The circumstances of Hatch’s maltreatment by the President of the Dominican 
Republic were investigated in 1870 by a Senate committee having power to send for 
persons and papers. Sen. Rep. No. 234, 41st Cong. 2d Sess., Ser. No. 14009. 

223 Cf. Pound, The Limits of Effective Legal Action (1916) 22 Pa. Bar Assn. 
REP, 221. 

224 “ Neither ought the representative body to be chosen for the active resolu- 
tions, for which it is not fit; but for the enacting of laws, or to see whether the 
laws already enacted be duly executed, a thing they are very capable of, and which 
none indeed but themselves can properly perform . . ; the legislative power . 
has a right and ought to have the means of examining in what manner its laws have 
been executed.” Montesqurevu, Spirit oF Laws (1750) Bk. XI, c. 6. 

225 Cf. Lippman, THE PHANTOM PuBLic (1925) passim. 

226 “ The great advantage of representatives is their being capable of discussing 
affairs. For this the people collectively are extremely unfit, which is one of the 
greatest inconveniences of a democracy.” MoNTESQUIEU, loc. cit. supra note 224. 
See also Wizson, CONGRESSIONAL GOVERNMENT (1901) 303. 

227 Woodrow Wilson in his CoNGRESSIONAL GOVERNMENT (1901) 297-303, in 
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tion of existing laws is not merely permissive to Congress; it is 
obligatory. 

Laws, however, do not administer themselves. It is to the con- 
duct of individuals charged with their execution that one must look 
in order to judge the effectiveness of the existing system.?** The 
inescapable fallibility chargeable to the human mechanism of ad- 
ministration must be weighed and apportioned; but if there exist 
abuses within the competency of Congress to correct, their charac- 
ter must be known. Such was the conclusion reached by a House 
committee in 1839, charged with a specific investigation of abuses 
alleged to have been committed by Captain Elliott of the Navy.*” 
Its report leaves little to be added: 


“In the opinion of this committee, it is competent for the Represen- 
tatives of the people to investigate any abuses alleged to be committed 
by officers in command of squadrons, and to provide, by law, for (sic) 
the recurrence of such abuse; and, moreover, to investigate and ascertain 
whether the head of the Navy Department may have used such means 
as are placed in his hands by law to punish and prevent any such alleged 
abuse.” 78° 





discussing legislative duties, says: ‘‘ Quite as important as legislation is vigilant 
oversight of administration; and even more important than legislation is the instruc- 
tion and guidance in political affairs which the people might receive from a body 
which kept all national concerns suffused in a broad daylight of discussion. . . . The 
informing function of Congress should be preferred even to its legislative function.” 
Upon the basis of this statement and several others of similar import by Bagehot 
and Bryce —the political truth of which is hardly open to doubt — constitutional 
writers have contended that a separate basis for the power of investigation is the 
“informing function” of Congress. See Potts, supra note 16, at 811; (109024) 38 
Harv. L. Rev. 234, 239. That duty, however, is not distinct from the legislative 
purpose, but implied and inherent within it. “The great purpose,” as Fessenden 
said, “is legislation.” See p. 189 supra. “ Legislatures in modern constitutional 
government, it is hardly necessary to remark, have a three-fold purpose: they legis- 
late, they control expenditure, and they supervise administration. The educative 
and informing functions that Bagehot talks about are incidental to the performance 
of these major tasks.” RoceErs, op. cit. supra note 167, at 192. 

228 “ The right to inquire into the state of the whole Army unquestionably gave 
the right to inquire into the conduct of the individuals composing it.” Macon in the 
House on Apr. 3, 1810. 21 Ann. Conc. 1748 (1810). By Senate resolution of May 
20, 1913, the Committee on the District of Columbia was authorized to investigate 
the failure of the police to maintain order in the suffrage parade in Washington on 
March 3, 1913. For this purpose it was given power to send for persons and papers. 
Sen. Rep. No. 53, 63d Cong. 1st Sess., Ser. No. 6512. 

229 See note 128 supra. 

230 Conc. GLosE, 25th Cong. 3d Sess., 214 (1839). 
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The evils attendant upon the appointment of supervisors of 
elections were brought to the attention of Congress in 1878 be- 
cause the conduct of J. I. Davenport, Supervisor of Elections in 
New York City, had precipitated a Congressional investigation.*** 
In 1901 charges, found to be unsupported, against Lieutenant- 
Colonel Heistand brought about a Senatorial inquiry into his 
alleged attempt to control the hemp output of the Philippine 
Islands.*** A converse example is that of the joint committee in 
1867 investigating ‘“‘ purchases, contracts, and experiments of the 
ordnance department.” *** Its conclusion, based upon testimony 
adduced before it, that the “ good of the public service requires 
the removal of General A. B. Dyer from the position of Chief of 
Ordnance,” found executive not legislative action the answer to 
the demand for better administration.*** 

The discovery of defects in administration may, however, 
demand the subjection of the entire field to Congressional 
scrutiny. Such, for example, was the character of the civil 
service investigations undertaken by the Senate in 1888,”*° 





231 On Dec. 12, 1878, a House committee, with power to send for persons and 
papers, was instructed to inquire into the conduct of J. I. Davenport, Supervisor 
of Elections in New York City. In the debate on the resolution, Wood remarked: 
“T think it is within the power of this House to make such a statement of his case 
as will lead to his removal from office.” 8 Conc. REc. 127 (1878). The committee 
recommended legislation abolishing the office. H.R. Rep. No. 135, 45th Cong. 3d 
Sess., Ser. No. 1866, at 10. 

232 By resolution of March 2, 1901, the Senate Committee on Military Affairs 
was authorized to investigate charges that Heistand was engaged in a combination 
to control the hemp output from the Philippine Islands, that he contemplated exer- 
cising his position to arrange tariff duties for this purpose, and that the Assistant 
Secretary of War was using government positions for private purposes. The com- 
mittee was given power to send for persons and papers for this purpose. The com- 
mittee’s report absolved Heistand of the charges. Sen. Rep. No. 91, 57th Cong. 1st 
Sess., Ser. No. 4257. An investigation by the Senate Committee on Public Lands 
in 1897, operating under a grant of power to send for persons and papers, into the 
issuance of patents for lands embraced in the Perrin Grant, absolved the Land 
Office of charges of misconduct. Sen. Rep. No. 1574, 54th Cong. 2d. Sess., Ser. 
No. 3476. 

233 See note 164 supra. 

234 Ibid. 

“35 By resolution of March 13, 1888, a Senate committee was directed to inquire 
whether federal employees were taking an active part in politics contrary to the 
provisions of the Act of Jan. 16, 1883, and the Presidential Order of July 14, 1886. 
The committee was given power to send for persons and papers. Its report of 
Oct. 10, 1888, after finding that partisan removals had been made and assessments 
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1896,”** 1897 **’ and 1922,”** the Senate investigation of the Fish 
Commissioner’s office in 1890,”*° and the joint investigation of the 
Interior Department in 1910.**° Again, the inquiry into adminis- 
tration may purport to relate to the effectiveness of legislative ef- 
fort. The joint committee in 1871 was instructed “ to inquire into 
the condition of the late insurrectionary states so far as regards the 
execution of the laws and the safety of their lives and property of 
the citizens of the United States.” *** And various results may be 
achieved by such investigations. The discovery may be made, as 
by a Senate committee in 1878, that the law had been nullified by 
administrative disregard.*** The committee’s verdict, such as that 





exacted, contrary to the pre-election pledges of President Cleveland, concluded: 
“The aim has been to secure accurate information as to the operations of the civil 
service law under the present administration, and thus by certain prominent and 
well-defined examples show the general condition of the service throughout the 
country.” Sern. Rep. No. 2373, soth Cong. rst Sess., Ser. No. 2528, at 2. 

236 By resolution of March 23, 1896, the Senate Committee on Civil Service and 
Retrenchment was directed to inquire into the administration of the civil service 
law in the Government Printing Office. No power to send for persons and papers 
was granted. 28 Conc. Rec. 3416 (1896). The report of May 28, 1896, set forth 
the facts found. Sen. Rep. No. 1081, 54th Cong. 1st Sess., Ser. No. 3366. 

237 See notes 220 and 221 supra. 

238 By Senate Resolution, No. 199, a subcommittee of the Committee on Civil 
Service was authorized to investigate the Examining Division of the Civil Service 
Commission and ascertain what political influences dictated appointments. The 
committee was given power to send for persons and papers. Its report of Apr. 20, 
1922, concluded that the Division was conscientiously obeying the law, although 
mistakes had been made. Sen. Rep. No. 836, 67th Cong., 2d Sess., Ser. No. 7954. 

239 By resolution of June 3, 1890, the Senate Committee on Fish and Fisheries 
was given power to send for persons and papers and directed to examine the adminis- 
tration of the Fish Commissioner’s Office. Its report of Feb. 21, 1891, discloses 
that it subpoenaed numerous witnesses, and led it to absolve the Commissioner 
of charges of favoritism. Sen. Rep. No. 2361, 51st Cong. 2d Sess., Ser. No. 2828. 

240 By joint resolution of Jan. 19, 1910, a joint committee was authorized to 
investigate the Department of Interior especially with respect to reclamation and 
the disposal of the public lands. Power to compel the attendance of witnesses, 
similar to that possessed by the Interstate Commerce Commission, was conferred 
upon the committee. 36 Stat. 871 (1910). 

241 See note 160 supra. 

242 By resolution of Dec. 17, 1879, a Senate committee was directed to inquire 
into the alleged frauds in the election of 1878, and given power to send for persons 
and papers. SEN. JouRNAL, 45th Cong. 3d Sess., 69. Its report of Apr. 1, 1880, 
dealt with political assessments of federal employees, and concluded that the Act 
of Aug. 15, 1876, prohibiting the practice, was a dead letter. It also reported a 
bill to cure the existing defects. Sen. Rep. No. 427, 46th Cong. 2d Sess., Ser. No. 
1895. 
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of a Senate committee in 1911 probing charges of the use of third 
degree methods, may be that administration reveals none of the al- 
leged evils.*** Or it may discover that the limits of legislative in- 
terposition have already been passed; that repeal instead of fur- 
ther enactments is the preferable course for Congress to pursue. 
Such was the conclusion of a Senate committee in 1880 appointed 
to examine the causes of negro emigration from South to North.*** 

Little need be said of the necessity for investigation where new 
problems are faced by Congress to be met with different devices 
for legal control. To deny Congress power to acquaint itself 
with facts is equivalent to requiring it to prescribe remedies in 
darkness. The use of committees for such purposes is, perhaps, 
most common. In 1892 the activities of the Pinkerton Detective 
Agency as strike breakers in the railroad troubles in the West, 
caused investigations to be conducted by both Senate and House.**° 
Such investigations have left major imprints upon legislation. The 
Court of Customs Appeals owes its origin thereto; *** restrictions 
upon the immigration of. foreign contract labor followed upon 
the work of a House committee in 1889; *** the Transporta- 
tion Act of 1920 followed in part the recommendations of the 
joint subcommittee of the Senate Committee on Interstate Com- 
merce and the House Committee on Interstate and Foreign Com- 





243 By resolution of Apr. 30, 1910, a Senate committee was directed to investi- 
gate the use of the third degree by government officials, and given power to send 
for persons and papers. 45 Conc. REc. 5600 (1910). Its report of Aug. 4, 1911, 
disclosed no abuses. SEN. Rep. No. 128, 62d Cong. 1st Sess., Ser. No. 6077. 

244 By resolution of Dec. 18, 1879, a Senate committee was given power to send 
for persons and papers to make such an investigation. Its report of June 1, 
1880, concluded: “ Your committee is further of the opinion that all attempts at 
legislation . . . are doing them a positive and incalculable injury.” Sen. Rep. 
No. 693, 46th Cong. 2d Sess., Ser. No. 1899, at vii. 

245 The House on May 12, 1892, passed a resolution for a committee to investi- 
gate the employment of the Pinkerton Agency by carriers engaged in interstate com- 
merce. The committee was given power to send for persons and papers. 23 Cone. 
REC. 4222, 4225 (1892). A similar resolution for a similar committee was passed 
by the Senate on Aug. 2, 1892. Ibid. 6872, 6982, 7011-15. 

246 See Frankfurter, The Business of the Supreme Court of the United States 
(1926) 39 Harv. L. Rev. 587, 501. 

247 On July 12, 1888, a House committee was directed to investigate the immi- 
gration of foreign contract labor. The committee was given power to send for 
persons and papers. 19 Conc. REC. 6192-94 (1888). On Jan. 19, 1880, it re- 
ported back a bill dealing with the subject. H.R. Rep. 3792, soth Cong. 2d Sess., 
Ser. No. 2673. 
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merce, appointed by the Act of July 20, 1916."*° Whether existing 
legislation protects competing interests, whether governmental 
control should penetrate still further into fields of private en- 
deavor,”*® whether conditions are critical enough to demand legis- 
lative interposition — answers to such problems require knowl- 
edge. For its attainment Congress has appointed committees 
authorized to inquire and to demand all necessary information; 
it cannot escape in the future from employing the same device. 


VII 


So far, little regard has been paid to a possible distinction be- 
tween the rights of House and Senate to clothe investigating com- 
mittees with power to send for persons and papers. Much has 
been said, however, about the greater, and more extensive powers 
of the House, especially where the inquiry concerns the conduct of 
a public official. The greater claims of the House rest primarily 
upon its possession of the power to originate money bills and the 
power of impeachment. The practice of government has, how- 
ever, relegated the House’s exclusive possession of the power to 
originate money bills to little more than a formality.” The an- 
nual appropriation bills suffer as much from specific amendment at 
the hands of the Senate as of the House. Information as detailed 
and as broad is required in order to decrease as to increase the 
emoluments of a public office; knowledge is as requisite for anni- 
hilating an appropriation item as for introducing it. 

The power of impeachment raises more difficulty. In 1834 John 





248 See note 162 supra. 

249 That the existence of certain factual relationships determine the consti- 
tutionality of legislation, is recognized by legislative findings of fact and the em- 
bodiment of these findings into the statute itself. Section 3 of the Act of Sept. 21, 
1922, 42 STAT. 998, 999 (1922), set forth the basis for Congressional control over 
transactions on the Chicago grain market. Cf. Board of Trade of Chicago v. Olsen, 
262 U. S. 1 (1923). Under § 422 of the Transportation Act of 1920, 41 Star. 456, 
489 (1920), recapture of earnings was directed “ Inasmuch as it is impossible . . . to 
establish uniform rates upon competitive traffic which will adequately sustain all 
the carriers which are engaged in such traffic and which are indispensable to the 
communities to which they render the service of transportation, without enabling 
some of such carriers to receive a net railway operating income substantially and 
unreasonably in excess of a fair return... .” Cf. Dayton-Goose Creek Ry. v. 
United States, 263 U. S. 456 (1024). 

250 See Flint v. Stone Tracy Co., 220 U. S. 107, 143 (1910). 
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Quincy Adams resorted to it in order to justify his support for a 
grant of the power to send for persons and papers to a committee 
directed to inquire into the alleged refusal of the Commissioner of 
the General Land Office to comply with directions to establish a 
new land district. But in 1793 the House had already granted the 
same powers to a committee charged with investigating the official 
conduct of an unimpeachable official, General St. Clair.2 In 1810, 
after an unsuccessful attempt in 1807 to institute an investiga- 
tion,**? a resolution was passed by the House for a committee “ to 
inquire generally into the conduct of the said James Wilkinson, as 
Brigadier General of the Army of the United States; that the said 
committee have power to send for persons and papers, and compel 
their attendance and production, and that they report the result 
to this House.” *°* During the debate, Pitkin pointed to a power 
greater than that of impeachment — legislative power vested in 
both House and Senate — as authority for the inquiry: 


“«. , . we have the power to say that there shall be no longer an army 
with a commander at its head. If the Executive did not do its duty in 
removing the officer, we should in such a case do ours by abolishing the 
office.” 254 


That Pitkin’s retort was no idle threat is evidenced by the situation 
confronting the House committee in 1878 investigating the charges 
against Davenport as Supervisor of Elections.” Faced with what 
it conceived to be an unimpeachable official and believing that his 
removal could not be secured by requesting executive action, it 
recommended abolition of the office: 


“These are evils which demand a remedy. Mr. Davenport .. . is 
not subject to impeachment or removal by Congress. The only way he 
can be reached . . . is by a repeal of the law creating the office . . . 
and they therefore recommend the repeal of all laws authorizing the 
appointment of supervisors or chief supervisors of elections, also all laws 
authorizing special marshals of elections.” *°° 





251 See p. 170 supra. 

252 See note 84 supra. 

253 217 Ann. Conc. 1606-07 (1810). 

254 Tbid. 1729. See also note 88 supra. 

255 See note 231 supra. 

255 H. R. Rep. No. 135, 45th Cong. 3d Sess., Ser. No. 1866, at 10. 
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Impeachment is thus in constitutional theory an unnecessary prop 
for sustaining this power of inquiring into official conduct.**"” The 
frequent investigations conducted by the Senate into official mal- 
administration bear abundant witness that the possibility of im- 
peachment is no condition precedent to inquiry. The unwieldiness 
of the instrument of impeachment and its infrequent use in prac- 
tice, contrast strongly with the innumerable occasions in which 
legislative alteration of departmental duties and functions has fol- 
lowed upon investigation. It is contrary to fact to assume that 
impeachment and not a general legislative purpose underlies a 
Congressional probing of executive integrity. It is even absurd to 
assume that a bill of impeachment would be preferred in the 
House, followed by days of weighing of the evidence in the Senate, 
upon charges of dereliction in duty by the internal revenue col- 
lector of North Carolina. No hesitation to enter upon such an 
investigation was, however, apparent when the proposal was sug- 
gested.*** Impeachment is a rarity to be exhibited only upon 
momentous occasions; over and beyond it lies the greater, more 
commonly exercised, power of legislation that creates, alters and 
terminates the official existence of departmental heads as well as 
deputy marshals. Such legislative power is the common constitu- 
tional heritage of both Senate and House. 


VIII 


Courts have had little occasion to consider commitments of con- 
tumacious witnesses before Congressional committees of inquiry. 
This barrenness of judicial precedents contrasts strongly with 
the abundant use of investigating committees by Congress. That 
scarcely a challenge to the exercise of such a power was evoked, 
is significant. Congressional precedents were too firmly rooted 
in history to leave room for real doubt. On no occasion has 
the Supreme Court of the United States deemed it necessary 
to determine whether Congress could conduct an investigation 
in pursuance of a legislative purpose through a committee with 
power to send for persons and papers. One dictum alone, far 
from determinative, deals with such an issue.**® But on two occa- 





257 See the remarks of Fessenden, supra note 151. 
258 See note 207 supra. 
259 Marshall v. Gordon, 243 U. S. 521, 543 (1917). 
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sions the Supreme Court has justified the exercise by Congress of a 
power to punish for contempt. In 1821, the Speaker’s warrant for 
the arrest of an individual found to have made an attempt to bribe 
a member was held a sufficient justification to authorize his 
arrest.°°° The power can thus be exerted in defense of the privi- 
leges of the House. In 1897 the power of Congress to make crim- 
inal the contumacy of witnesses before Congressional committees 
engaged in investigating charges of corruption among its members, 
was also sustained.*** The two decisions are of importance in that 
they recognize the existence of a power to commit for contempt 
when subsidiary to a legitimate end of Congress — the mainte- 
nance of the integrity of its members. Separation of powers thus 
presents no obstacle to commitment for contempt in aid of such 
ends. It appears as implied in the grant of legislative power, im- 
plied under the criterion of “ the least possible power adequate to 
the end proposed.” *** A more legitimate end of legislative power 
than legislation can scarcely be conceived, and investigation seems 
no less essential for legislation than it is to discover corruption 
among members of Congress. Compulsory powers, if necessary 
to one, are equally so to the other. 

The limits of inquiry are then the limits of legislative power. 
Separation of powers secures only division of existing powers; it 
neither defines nor circumscribes them. It is alien to its purpose 
to destroy the effectiveness of any of the three departments within 
the scope of their operation. 


“ But if there is one maxim which necessarily rides over all others, in 
the practical application of government, it is, that the public function- 
aries must be left at liberty to exercise the powers which the people have 
intrusted to them. The interests and dignity of those who created them, 
require the exertion of the powers indispensable to the attainment of the 
ends of their creation.” 7° 


It may safely be assumed that Mr. Justice Johnson in 1821 was 
not far removed from the founders’ conceptions of a tripartite gov- 
ernment; yet to him the obvious command of “ reasoning upon 





260 Anderson v. Dunn, 6 Wheat. 204 (U.S. 1821). 

261 Jn re Chapman, 166 U. S. 661 (1897). 

262 See note 20 supra. 

263 Johnson, J., in Anderson y. Dunn, supra note 260, at 226, 
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things as they are ” *** made practicality in government into con- 
stitutional doctrine. A categorical terming of punishment for con- 
tempt as “ judicial power ” did not satisfy him as to the reason for 
its employment either by courts or by legislatures; its existence 
ex necessitate from the fuller conception of grants of both judicial 
and legislative power, demonstrated empirically, was to him the 
answer. 

A power to inquire and commit for contempt “ in aid of the legis- 
lative function,” **° may be admitted to exist; but it may also be 
made useless by doctrinaire conceptions of the legislative func- 
tions. In Kilbourn v. Thompson,*® the Court, speaking through 
Mr. Justice Miller,**’ sharply limited for the case in question the 
breadth and extent of legislative functions. The decision has 
evoked criticism for its conceptions of English constitutional his- 
tory, since the Court excluded all Parliamentary precedents by de- 
fining the power to commit for contempt as judicial and thus de- 
rived it from the remnants of the ancient judicial prerogatives 
possessed by the Commons.” The necessity for recourse to the 
origins of the power has already been discussed at length. It is 
sufficient here to note that the relevancy of Parliamentary prece- 
dents is the relevancy of all history to the present, especially since 
America’s heritage is, in part, the British Constitution. ‘“ The 
constitution,” said Mr. Justice Johnson, “ was formed in and for 
an advanced state of society, and rests at every point on received 
opinions and fixed ideas. It is not a new creation, but a combina- 
tion of existing materials, whose properties and attributes were 
familiarly understood and had been determined by reiterated 
experiments.” °*° 

Any consideration of Kilbourn v. Thompson cannot neglect 
two factors of great significance. With the exception of Mr. Jus- 





264 [bid. at 232. 

265 “ This latter proposition is one which we do not propose to decide in the 
present case, because we are able to decide it without passing upon the existence or 
non-existence of such a power in aid of the legislative function.” Miller, J., in 
Kilbourn v. Thompson, 103 U.S. 168, 189 (1880). 

266 Supra note 265. 

267 The others taking part in the decision were Waite, C. J., Strong, Bradley, 
Swayne, Field, Harlan, JJ. Justices Clifford and Hunt took no part due to their 
indisposition. 

268 See Potts, supra note 16, at 692-99. 

269 Anderson v. Dunn, supra note 260, at 232. 
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tice Strong, who was in ill health at the time of the decision and 
resigned shortly thereafter, none of the members of the Court had 
had any major legislative experience. Three had served for short 
periods in their state legislatures.**° The Court, when compared 
with the body that decided Anderson v. Dunn *” and In re Chap- 
man,”"* was unaccustomed to the legislative process. But more 
than that, they had not been thoroughly enlightened by counsel. 
None of the large mass of legislative precedents of Parliament, of 
the Colonial and State Legislatures, of Congress, had been pre- 
sented by counsel to the Court. None of it appeared in their briefs, 
and no attempt was made to acquaint the Court with the scope of 
the legislative process. The wants of counsel are mirrored in the 
decision. The case involved an inquiry by the House into the 
operations of a real estate pool and the amount of indebtedness 
arising from the failure of Jay Cooke & Co., due to an improvident 
deposit made by the Secretary of the Navy in the London branch 
of that firm. Kilbourn refused to answer questions propounded 
by the committee and was ordered arrested by the House to answer 
for contempt. By an action for false imprisonment he raised the 
issue of the House’s power in the premises. Mr. Justice Miller, 
for the moment laying aside the question of the House’s power to 
investigate in aid of a legislative function, resolved the case on the 





270 Chief Justice Waite had served in the Ohio legislature in 1849. Justice 
Swayne had served in the same legislature in 1829. Justice Field was a member of 
the first state legislature of California. Justice Strong had been a representative to 
Congress from 1847 to 1851. 

271 Chief Justice Marshall had served in the Virginia House of Burgesses in 
1782 and 1787, and had been a representative to Congress from 1795 to 1796 and 
in 1799. Justice Duvall had served in the House of Representatives from 1794 to 
1796. Justice Story had served in Congress in 1808, and in 1805 and 1810 was a 
member of the Massachusetts legislature. Justice Johnson was a member of his 
state legislature from 1794 to 1798. Justices Livingston and Todd had had no 
legislative experience. Justice Washington, due to indisposition, took no part in 
the case. 

272 Justices Field and Harlan were the only members of the Court that had 
participated in Kilbourn v. Thompson. Chief Justice Fuller was a member of the 
Illinois legislature from 1863 to 1865. Justice White was a state senator from 1874 
to 1878 and United States Senator from 1881 to 1884. The other Justices — Gray, 
Harlan, Brewer, Brown, Shiras and Peckham —had had no legislative experience. 
In all probability the experience of Mr. Justice White, like the experience of Mr. 
Justice Vandevanter in United States v. Grimaud, 220 U. S. 506 (1911), had telling 
effect. As to the latter see Frankfurter and Landis, The Business of the Supreme 
Court of the United States (1925) 38 Harv. L. Rev. 1005, 1019 n. 43. 
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ground that the investigation, being “ simply a fruitless investi- 
gation into the personal affairs of individuals . . . could result 
in no valid legislation on the subject to which the inquiry re- 
ferred,” *** and was, therefore, beyond the constitutional power of 
the House. 


“ To inquire into the nature and history of the real-estate pool. How 
indefinite! What was the real-estate pool? Is it charged with any crime 
or offence? If so, the courts alone can punish the members of it. Is it 
charged with a fraud against the government? Here, again, the courts, 
and they alone, can afford a remedy. Was it a corporation whose powers 
Congress could repeal? There is no suggestion of the kind. The word 
‘pool,’ in the sense here used, is of modern date, and may not be well 
understood, but in this case it can mean no more than that certain indi- 
viduals are engaged in dealing in real estate as a commodity of traffic; 
and the gravamen of the whole proceedings is that a debtor of the United 
States may be found to have an interest in the pool. Can the rights of 
the pool, or of its members, and the rights of the debtor, and of the credi- 
tor of the debtor, be determined by the report of a committee or by an 
act of Congress? If they cannot, what authority has the House to enter 
upon this investigation into the private affairs of individuals who hold 
no office under the government.” "4 


The passage illustrates the effect of counsels’ argument. Mr. Jus- 
tice Miller saw the case purely as an attempt by the House to 
secure to the government certain priority rights as creditor of the 
bankrupt concern. To him it assumed the character of a law suit 
between the government and Jay Cooke & Co., with the govern- 
ment, acting through the House, attempting to override the orderli- 
ness of established procedure and thereby prefer a creditors’ bill 
not before the courts but before Congress. That bankruptcy pro- 
ceedings had already been instituted against Jay Cooke & Co. 
in a federal court gave added impetus to such a conception. The 
House was seeking to oust a court of prior acquired jurisdiction 
by an extraordinary and unwarranted assumption of “ judicial 
power”! The broader aspect of the investigation had not been 
disclosed to the Court. That Jay Cooke & Co.’s indebtedness 





273 Kilbourn v. Thompson, supra note 265, at 195. For earlier proceedings in 
the case on habeas corpus before Chief Justice Carter of the District of Columbia, 
see H. R. Doc. Nos. 169, 174, 44th Cong. 1st Sess., Ser. No. 1702. 

274 Kilbourn v. Thompson, supra note 265, at 195. 
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and the particular funds in question were only part of the great 
administrative problem connected with the use and disposition of 
public moneys, that the particular failure was of consequence 
mainly in relation to the security demanded for all government de- 
posits, that the facts connected with one such default revealed the 
possibility of other and greater maladministration, such considera- 
tions had not been put before the Court. Nor had it been ac- 
quainted with the everyday nature of the particular investigation 
and the powers there exerted by the House, powers whose exercise 
was customary and familiar in legislative practice. Instead of 
assuming the character of an extraordinary judicial proceeding, 
the inquiry, placed in its proper background, should have been re- 
garded as a normal and customary part of the legislative process. 

Detailed definiteness of legislative purpose was thus made the 
demand of the Court in Kilbourn v. Thompson. But investigators 
cannot foretell the results that may be achieved. The power 
of Congress to exercise control over a real estate pool is not 
a matter for abstract speculation but one to be determined only 
after an exhaustive examination of the problem. Relationships, 


and not their probabilities, determine the extent of Congres- 


sional power. Constitutionality depends upon such disclosures.’” 


Their presence, whether determinative of legislative or judicial 
power, cannot be relegated to guesswork. Neither Congress 
nor the Court can predicate, prior to the event, the result of 
investigation. The Congressional precedents, already examined, 
illustrate the divergencies between purpose and accomplishment. 
A problem opens before Congress and a committee is instructed to 
investigate and see what can be done. It may answer, as the 
House committee in 1888 charged with the investigation of the 
immigration of foreign contract labor, that certain measures be 
adopted.?"* It may answer, as the Senate Committee on Civil 
Service and Retrenchment in 1897, that Congress should not act 
since all necessary action can be taken by the Executive.” It may 
answer, as the Senate committee in 1911 on the use of the third 
degree, that no action need be taken.” It may, as did Senate com- 
mittees in 1885 °"® and 1896,7*° make no answer but simply set 





275 See note 249 supra. 278 See note 243 supra. 
276 See note 247 supra. 279 See note 208 supra. 
277 See note 237 supra. 280 See note 236 supra. 
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forth the facts for the judgment of the legislature. No such in- 
vestigation is fruitless; no such investigation is made in pursuance 
of other than legislative functjons. 

The Court in Kilbourn v. Thompson found that the House had 
no legislative aim in mind. That finding, were it not that it ex- 
pressed a conclusion arrived at through unfamiliarity with legis- 
lative precedent and practice, would impute motives to the House 
not to be found from an examination of the record evidence. Judge 
Cochran in Ex parte Daugherty also found a subversive intent 
underlying the Senate investigation of the Attorney General’s 
office. He satisfied himself as to the existence of such acute hos- 
tility by the Senate towards the Attorney General as to preclude 
any possibility of determining from the evidence adduced whether 
legislative action could improve upon the existing administrative 
machinery of the Department of Justice.*** Such assumptions 
are contrary to the traditional attitude of courts in reviewing the 
constitutionality of legislative action. Presumptions proper to be 
indulged in were set forth by Senator Fessenden in 1860, in answer 
to the insistence of Hyatt’s counsel upon the broadness of the 


resolution authorizing an inquiry into the seizure of the armory at 
Harpers Ferry. 


“On the contrary, the presumption should be, in his mind, that the 
matters of inquiry will be confined to those things which are proper to be 
inquired into.” *** 


The Supreme Court of the United States also in 1915 refused to 
be led astray into the assumption that an unconstitutional exercise 
of power was contemplated simply because investigation had been 
authorized. 


“ The purpose of an investigation is the penetration of disguises or to 
form a definite estimate of any conduct of the carriers that may in any 





281 Dean Wigmore carries Judge Cochran’s imputations to the point of pure 
vituperation. “ The senatorial debauch of investigations — poking into political gar- 
bage cans and dragging the sewers of political intrigue — filled the winter of 1923-24 
with a stench which has not yet passed away. Instead of employing the consti- 
tutional, manly, fair procedure of impeachment, the Senate flung self-respect and 
fairness to the winds. As a prosecutor, the Senate presented a spectacle which cannot 
even be dignified by a comparison with the persecutive scoldings of Coke and 
Scroggs and Jeffreys, but fell rather in popular estimate to the level of professional 
searchers of the municipal dunghills.” (1925) 19 Inu. L. REv. 452, 453. 

282 Conc. GLoBE, 36th Cong. 1st Sess., 1101 (1860). 
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way affect their relation to the public. We cannot assume that an inves- 
tigation will be instituted or conducted for any other purpose or in mere 
wanton meddling.” *** 


Such a criterion is equally applicable to Congressional investiga- 
tions. 

Kilbourn v. Thompson also resurrects the argument made by 
John Quincy Adams in 1834 that the non-official conduct of a citi- 
zen is immune from Congressional scrutiny.*** Some quality akin 
to the “‘ right of privacy ” seems to attach itself as a penumbra to 
this conduct, sheltering it from the probing inquiries of Congres- 
sional committees. Established privileges of immunity, of course, 
exist before such committees as well as before courts of law. But 
the mere fact that by a subpoena duces tecum a court is subjecting 
to the public gaze the private affairs or private business of a citizen 
has never been suggested as a bar to the court’s process. The effi- 
cient exercise of judicial power imposes upon private citizens a 
duty to submit their conduct to its scrutiny; the interests of pri- 
vacy are there overbalanced by the interest in efficient govern- 
ment.**° That efficiency should be accorded judicial power and 
withheld from legislative power, is contrary to the dictates of pub- 
lic policy as well as inimical to a theory of separate but equal gov- 
ernmental powers.**® The use of such evidence for a legitimate 
purpose within the scope of the power adducing it, can as well be 
presumed for legislatures as for courts. 

The bar of privacy does not prevent requiring a public utility 
to submit its accounts to investigation, not because they have 
ceased to be private and are public records, but because such ac- 
counting is a prerequisite of the efficient exercise of legislative 
control. Their relevancy to the legislative inquiry constitutes the 
authority for their production.*** Tariff powers similarly are the 





283 Smith v. Interstate Commerce Comm., 245 U. S. 33, 46 (1917). “We 
are bound to presume that the action of the legislative body was with a legitimate 
object, if it is capable of being so construed, and we have no right to assume that 
the contrary was intended.” Rapallo, J., in People v. Keeler, 99 N. Y. 463, 487, 
2N. E. 615, 628 (1885). ; 

284 See p. 180 supra. 

285 “ When the course of justice requires the investigation of the truth, no man 
has any knowledge that is rightly private.’ 4 WicmorE, EvipeNce (2d ed. 1923) 
§ 21092. 286 See note 103 supra. 

287 Cf. Interstate Commerce Comm, v. Goodrich Transit Co., 224 U. S. 104 
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basis for authorizing an inquiry into costs of production, even 
though such costs concern private manufactures and their ac- 
counts. The control over the safe-keeping of the public funds 
authorizes an inquiry into their expenditure and tracing such ex- 
penditure into the accounts of private citizens. The power to 
create and abolish departmental offices, the necessity for acquaint- 
ance with administration as a prerequisite for legislation, permits 
an inquiry into the conduct of such private citizens and their affairs 
when the evidence leads to an inference that their conduct has 
made, encouraged, or shielded official malfeasance. The bar of 
privacy, otherwise, would make only the most superficial of ex- 
aminations possible. 

Limits to the Congressional power of investigation are thus not 
to be found in such circumstances as have hitherto come under the 
surveillance of courts. American courts are unlikely to adopt the 
standard advocated by Lord Coleridge *** and point only to the 
self-limitations inherent in the legislative process. But no stan- 
dard for judgment can be developed from Kilbourn v. Thompson. 
Its result contradicts an unbroken Congressional practice continu- 
ing even after the decision, with the increasing realization that 
committees of inquiry are necessary in order to make government 
effectively responsible to the electorate. Ex parte Daugherty in 
its practical effect elevates executive power beyond the reach of 
responsibility. To presume that responsibility is attained by the 
fact that the executive again requires the endorsement of the na- 
tion at large two or three years later, when the very abuse has been 
forgotten or, if remembered, has been lost in the shuffle of other 
and larger issues, is idle; at best, it permits only a periodic inter- 
vention of popular will in representative government. A respon- 
sive representative government was rather the closest aim of 
the founders, and constitutional doctrine should, with due regard 
to such practical considerations, give effect to institutions devised 
to execute such an ideal. It may well be that the effect of such an 
investigation as that of Attorney General Daugherty in 1924 is to 
impeach him at the bar of public opinion; and that, realizing the 
investigation would have such an effect, a purpose to do so was 





(1912). See Lilienthal, Power of Governmental Agencies to Compel Testimony 
(1926) 39 Harv. L. Rev. 694. 
288 See p. 164 supra. 
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made manifest by the Senate. But it is no answer to say as Judge 
Cochran said, that “‘ the Senate has no power to impeach any fed- 
eral officer at the bar of public opinion, no matter what possible 
good may come of it.” **° Impeachment, in the “ unconstitutional ” 
sense in which Judge Cochran uses it, represents only the reaction 
of public opinion to the facts elicited by a Senate inquiry. Such a 
reaction may over-awe the Chief Executive and compel him to ex- 
ercise his power of removal.” In default of such action Congress 
can do as it may deem necessary. It defers for the moment to the 
exercise of corrective powers in another department; it withholds 
the exercise of powers in its own hands. The Senate may thus de- 
cide to refrain from action, trusting that the facts elicited may 
move another department of government to apply a remedy in its 
hands; as a result of the investigation, the House may be en- 
couraged to institute impeachment proceedings; or the Senate may 
initiate legislation designed to transfer to another department 
duties in the performance of which the official has been found to 
have been negligent or criminally irresponsible; it may even legis- 
late the office out of existence. That it must announce a precise 


choice before adducing evidence necessary for a proper judgment, 
is to insist upon leaping before looking, to require of senators that 
they shall be seers. The grant of legislative powers by the found- 
ers in 1789 carried no such implications. 


James M. Landis. 


HarvarpD Law SCHOOL. 





289 Ex parte Daugherty, 299 Fed. 620, 639 (S. D. Ohio W. D. 1924). 

290 “ What the 1924 investigations disclosed is not pertinent here; nor is it neces- 
sary to discuss the attitude that the press and the country took toward them. It is 
sufficient to remark that three out of ten Cabinet members were permitted or 
pressed to resign; that there were several indictments and two suicides.” RocErs, 
op. cit. supra note 167, at 207. See also Frankfurter, Hands Off the Investi- 
gations, 38 NEw REPUBLIC, 329 (May 21, 1924). 
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THE ALLOCATION OF AFTER-ACQUIRED MORT- 
GAGED PROPERTY AMONG RIVAL CLAIMANTS. 


HE consent receivership in the federal court is a remedial 
device which has attained the dignity of an institution; its 
usefulness insures to it a permanent place in American equity juris- 
prudence.* From the standpoint of administration, the device 
functions with smoothness and efficiency. It possesses, none the 
less, some of the attributes of an undetonated shell, and after a 
period of tranquil existence it may terminate in an explosion; 
for, toward the end of the receivership, it frequently happens 
that (a) a proposed reorganization plan does insufficient justice 
to floating debt creditors, or (b) disputes arise among rival mort- 
gagees and other creditors of the defendant as to who has a first 
lien upon property not specifically described in a given mortgage 
but embraced in it, if at all, merely through the operation of an 
after-acquired property clause. The former of these situations 


has provoked enough discussion to satisfy the average mind.* The 
latter, on the other hand, seems not yet to have been thoroughly 





1 The practice is vigorously denounced in Storey, The Reorganization of Rail- 
way and Other Corporations (1896) 19 Am. Bar. Assn. Rep. 240. And see a series 
of wholly unfair and uncomprehending articles by laymen in the New York World, 
Feb. 17-28, 1924. It has, however, received the sanction of the Supreme Court. 
In re Metropolitan Ry. Receivership, 208 U. S. 90, 110 (1908); United States v. 
Butterworth-Judson Corp., 269 U. S. 504, 513 (1926). See also Byrne in Stetson, 
Some Lecat PHasEs oF CORPORATE FINANCING, REORGANIZATION AND REGULATION 
(1917) 77 et seq. In 1924 there appeared a volume entitled CorpoRATE REORGANIZA- 
TION AND THE FEDERAL Court, by Rosenberg, Swaine and Walker, devoted in toto to 
the functioning of the federal equity receivership. 

2 See, inter alia, Cravath, in Stetson, op. cit. supra note 1, at 153, 191-08; Spring, 
Upset Prices in Corporate Reorganizations (1919) 32 Harv. L. REv. 489,507; Walker, 
Reorganization by Decree: Recent Noteworthy Instances (1921) 6 Corn. L. Q. 154; 
Rosenberg, Phipps v. Chicago, Rock Island & Pacific Ry. Co. (1924) 24 Cot. L. REv. 
266; Payne, The General Administration of Equity Receiverships of Corporations 
(1922) 31 Yate L. J. 685. The leading cases are Louisville Trust Co. v. Louisville, 
New Albany & Chicago Ry., 174 U. S. 674 (1899) ; Northern Pac. Ry. v. Boyd, 228 
U. S. 482 (1912) ; Kansas City So. Ry. v. Guardian Trust Co., 240 U. S. 166 (1916) ; 
Kansas City Terminal Ry. v. Cent. Union Trust Co. of N. Y., 271 U.S. 445 (1926); 
Phipps v. Chicago, Rock Island & Pac. Ry., 284 Fed. 945 (C. C. A. 8th, 1022), 
certiorari granted, 261 U. S. 611 (1923), but dismissed on stipulation, 262 U.S. 762 
(1923). 
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investigated, and hence suggests the likelihood that something 
may be gained by an inquiry into certain principles underlying 
the allocation of after-acquired property between mortgagees or 
other persons asserting conflicting claims thereto. 


I. THE OPERATION OF AFTER-ACQUIRED PROPERTY 
CLAUSES 


It is far from being generally realized how seriously retarded 
the development of American railroad systems in the nineteenth 
century would have been, if the courts of this country, confronted 
by conflicting English decisions, had evinced a preference for 
those hostile to the validity of a mortgage of after-acquired 
property instead of those which culminated in, and were estab- 
lished as authority by, the celebrated case of Holroyd v. Mar- 
shall® “As a practical proposition,” said the court in Georgia 
Southern & Florida R. R. v. Mercantile Trust, etc. Co.,* “ it is 
well known that most, if not all, of the railroads of any length 
in the United States which have been built for years past, have 
been constructed by issuing, in advance, bonds upon their entire 


lines, including the unbuilt portions as well as those already con- 
structed, with mortgages to secure the bonds covering the whole.” 

An early American case which did much to shape and direct 
authority is Mitchell v. Winslow, decided by Mr. Justice Story 
sitting at circuit. He said: 


“Tt seems to me a clear result of all the authorities, that wherever the 
parties, by their contract, intended to create a positive lien or charge, 
either upon real or upon personal property, whether then owned by the 
assignor or contractor, or not, or if personal property, whether it is then 
in esse or not, it attaches in equity as a lien or charge upon the particular 





3 10 H. L. Cas. 191 (1862). Holroyd v. Marshall has never been critically 
examined in the Supreme Court of the United States. It was cited, however, in 
Barnes v. Alexander, 232 U. S. 117, 121 (1914), for the proposition that “a con- 
tract to convey a specific object even before it is acquired will make the contractor 
a trustee as soon as he gets a title to the thing.” In New York its principles were 
expounded in McCaffrey v. Woodin, 65 N. Y. 459, 465 (1875), and in Medina Gas 
& Elec. Light Co. v. Buffalo Loan, etc. Co., 119 App. Div. 245, 251, 104 N. Y. 
Supp. 625 (1907), aff’d sub nom. MacDonnell v. Buffalo Loan, etc. Co., 193 N. Y. 
92, 85 N. E. 801 (1908). 

* 94 Ga. 306, 320, 21 S. E. 7or, 706 (1894). 

5 Fed. Cas. No. 9,673 (C. C. D. Me. 1843). 
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property, as soon as the assignor or contractor acquires a title thereto, 
against the latter, and all persons asserting a claim thereto, under him, 
either voluntarily, or with notice, or in bankruptcy.” ° 


Unchallengeably sound as this enunciation of principles seems 
today, yet’the doctrine was not accepted without a struggle, and 
even at the present time there are exceptional jurisdictions where 
Mitchell v. Winslow has been rejected as unsound.” It has, how- 
ever, been approved in the United States Supreme Court,* and 
the prevailing view today is that a mortgage of after-acquired 
property, though without means of enforcement at law, is never- 
theless valid in equity; and the mortgagee will be preferred to 
general creditors, or to the mortgagor’s assignee, in his claim to 
the inclusion of such property within the lien of his mortgage. 

But among cases representative of the prevailing view some con- 
trariety of reasoning is discernible.° 





8 Tbid at 533. 

7 Chynoweth v. Tenney, 10 Wis. 397, 403 (1860) (but see Wis. Laws 1893, 
c. 72); Blanchard v. Cooke, 144 Mass. 207, 225, 11 N. E. 83, 91 (1887) ; Brown v. 
Neilson, 61 Neb. 765, 774, 86 N. W. 498, 501 (1901); Locke v. New Eng. Brick 
Co., 73 N. H. 492, 493, 63 Atl. 178, 179 (1906). 

In New York a distinction is made between mortgages by public utility or rail- 
road corporations and mortgages by other corporations, mortgages of after-acquired 
property being valid without a novus actus interveniens in the case of the former 
group only. Contrast Platt v. New York & Sea Beach Ry., 9 App. Div. 87, 41 
N. Y. Supp. 42 (1896), aff'd on the opinion below, 153 N. Y. 670, 48 N. E. 1106 
(1897), with MacDonnell v. Buffalo Loan, etc. Co., supra note 3. And see Pintsch 
Compressing Co. v. Buffalo Gas Co., 280 Fed. 830, 836 (C. C. A. 2d, 1922); West- 
inghouse Elec. & Mfg. Co. v. Brooklyn Rapid Transit Co., 291 Fed. 863, 871 (S. D. 
N. Y. 1922). 

8 Dunham v. Cincinnati, Peru & Chicago Ry., 1 Wall. 254, 268 (U. S. 1863); 
Pennock v. Coe, 23 How. 117, 130 (U. S. 1859); Toledo, Delphos & Burlington 
R. R. v. Hamilton, 134 U. S. 296, 300 (1890). In Shaw v. Bill, 95 U. S. 10 (1877) 
is found an unequivocal endorsement of the doctrine of Mitchell v. Winslow, with- 
out, however, any citation of it. 

In Thompson v. White Water Valley R. R., 132 U. S. 68, 73 (1889), the Court 
said that the validity of mortgages “ by railroad companies upon property which 
may be subsequently acquired is not an open question now.” As to the wise policy 
rendering such a result desirable (apart from any question of how such a result 
may be reached), see Willink v, Morris Canal & Banking Co., 4 N. J. Eq. 377, 402 
(1843) ; Pierce v. Emery, 32 N. H. 484, 516 (1856) ; Phillips v. Winslow, 18 B. Mon. 
431, 445-46 (Ky. 1857) ; Covey v. Pittsburg, Fort Wayne & Chicago R. R., 3 Phila. 
173 (Pa. C. P. 1858); Miller v. Rutland & Wash. R. R., 36 Vt. 452, 404-095 (1863). 
See also Cent. Trust Co. v. Denver & Rio Grande R. R., 219 Fed. 110, 116 (C. C. A. 
8th, 1914). 

® 3 Pomeroy, Equiry JurisPRUDENCE (4th ed. 1918) §1289. See also 3 
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In Pennock v. Coe,*° the Court, in upholding the right of the 
mortgagee to equipment purchased with the proceeds of the bonds 
secured by the mortgage, proceeded on the theory that the cove- 
nant in the mortgage to devote the proceeds to the equipment of 
the railroad was specifically enforceable in equity. ‘ And,” con- 
tinues the Court, “ if a court of equity would thus have compelled 
a specific performance of the contract, we may certainly with 
confidence conclude that it would sanction the voluntary per- 
formance of it by the parties themselves, and give effect to the 
security as soon as the property is brought into existence.” * This 
case is generally referred to as establishing the proposition that 
after-acquired property clauses are effective because they em- 
body an obligation which is capable of being enforced in equity. 

Although the specific performance theory has the seeming en- 
dorsement of Professor Williston,’* yet the general situation seems 





FLETCHER, CYCLOPEDIA OF CORPORATIONS (1917) § 1279; 5 Cook, CorPoRATIONS (8th 
ed. 1923) § 857. 

10 23 How. 117 (U. S. 1859). “The New York courts have recognized and 
applied the rule laid down in Pennock v. Coe.” Per Mayer, J., in Westinghouse 
Elec. & Mfg. Co. v. Brooklyn Rapid Transit Co., supra note 7. 

11 Jbid. at 129. See also Fidelity Trust Co. v. Staten Island Clay Co., 70 N. J. 
Eq. 550, 553 (1905); Trust Co. of America v. City of Rhinelander, 182 Fed. 64, 69 
(C. C. W. D. Wis. r910). 

In Shaw v. Bill, 95 U. S. 10 (1877), the Court sought to prevent the confine- 
ment of this principle to cases where the proceeds of bonds had been used to buy 
the. after-acquired equipment, and said: “We do not deem it of any moment 
whether the rolling-stock and machinery in use by the company at the date of the 
decree were acquired with the proceeds of the bonds or with the subsequent earnings 
of the company. A mortgage by a railroad company which covers, in the terms 
of the two mortgages in suit, its engines, cars, and machinery, carries not only the 
cars, engines, and machinery in existence at the date of the mortgage, but such as 
take their place, or are subsequently added to them by the company, and are in 
existence at the time of the foreclosure. This kind of property is necessarily under- 
going constant wear and consequent destruction; and the mortgages in suit, so far 
as that property is concerned, would have been of little value if their lien did not 
extend to such as took its place, or was added to it by the company.” Jbid. at 15. 

12 “The occasional denial that the case is one of specific performance is due 
partly to the fact that the mortgagor often uses no words of promise, but purports 
to transfer presently, and partly to the fact that the court does not order the 
execution of any mortgage. But the mortgagor promises impliedly, as has been 
previously shown, and the court does not order the execution of a mortgage only 
because it is unnecessary.” Williston, Transfers of After-Acquired Personal Prop- 
erty (1906) 19 Harv. L. Rev. 557, 560. 

While Nebraska purports to belong to the jurisdiction hostile to the validity 
of after-acquired property clauses, yet if what the mortgagor, in Professor Willis- 
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to possess more of the elements of an equitable assignment, which 
is respected and accorded efficacy because it is executed, and be- 
cause there is no affirmative reason for undoing what has been 
done. 

The distinction may not be dismissed as unsubstantial. It is 
simply a reassertion of the difference between executory and 
executed contracts. Executory contracts are those which “ are 
not intended between the parties to be the final instruments regu- 
lating their mutual relations.” ** Executed contracts are those in 
which “that has been already done which will finally determine 
and settle the relative positions of the parties, so that nothing 
else remains to be done for that particular purpose.” ** Holroyd 
v. Marshall ** in effect affirmed the executed character of an agree- 
ment that a mortgage shall embrace after-acquired property by 
holding that no novus actus interveniens was necessary to perfect 
the mortgagee’s claim upon such property. To term the theory of 
the case one of specific performance is wrong because that phrase 
“ presupposes an executory as distinct from an executed agree- 
ment, something remaining to be done, such as the execution of 
a deed or a conveyance, in order to put the parties in the position 


relative to each other in which by the preliminary agreement they 
were intended to be placed.” *® 

The equitable assignment theory prevails in England. The 
view of the courts is that the assignor, “‘ having received the con- 
sideration, becomes in equity, on the happening of the event, 
trustee for the assignee of the property devolving upon or acquired 


17 


by him, and which he has previously sold and been paid for. 





ton’s phrase, “ promises impliedly ” be put in the form of an express promise, the 
promisee gains some measure of protection. Thus in Weigand v. Hyde, 109 Neb. 
678, 192 N. W. 198 (1923), the court held that where a lease provides that the 
lessee shall on demand execute a chattel mortgage on his crops to secure the pay- 
ment of the rent and the lessee, instead of doing so, subsequently gives a third 
person a mortgage of such crops, the execution of such mortgage is a fraud on the 
lessor, and if the mortgagee is shown to have had notice of the agreement in the 
lease, the mortgagee takes in subordination to the lessor. 

18 Wolverhampton & Walsall Ry. v. London & N. W. Ry., L. R. 16 Eq. 433, 
439 (1873). 

14 [bid. 

15 Supra note 3. 

16 Wolverhampton & Walsall Ry. v. London & N. W. Ry., supra note 13, at 439. 

17 In re Lind, [1915] 2 Ch. 345, 360. And see Barnes v. Alexander, supra 
note 3. In Tailby v. Official Receiver, 13 App. Cas. 523 (1888), Lord Macnaghten 
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This theory has a less palpable prevalence in America, where the 
doctrine most generally accepted is that an agreement that after- 
acquired property shall be embraced within a mortgage creates 
a right in the mortgagee which is not im personam but in rem,** 
and takes the form of a lien which will attach in equity to such 
property as soon as the mortgagor acquires legal title thereto.’”® 
Whether we regard the result of the after-acquired property clause 
as an equitable assignment or as an equitable lien is immaterial. 
In either case, the property embraced within the clause is thereby 
sufficiently detached from the rest of the mortgagor’s estate to 
elevate the mortgagee above the position of a general creditor 
upon the mortgagor’s insolvency. 

The protection of the mortgagee has sometimes been accom- 
plished through the assertion of an estoppel, as in Galveston Rail- 
road v. Cowdrey.”® Such a ground is difficult to. proceed upon, 
however, where the dispute is between two holders of underlying 
mortgages, and where the mortgagor has not taken a position 
hostile to either mortgagee; and it should be rejected for the 





in giving illustrations of cases where a specific lien is effected by a contract though 
no case of specific performance is contemplated, cited Mornington v. Keane, 2 De G. 
& J. 292 (1858), and said: ‘“‘ There Lord Mornington covenanted that he would, on 
or before a specified day, either by a charge on freehold estates in England or Wales 
or by an investment in the Funds, or by the best means which might be then in 
his power, secure the payment of an annuity to a trustee for his wife. The Lord 
Chancellor [Chelmsford] did not doubt that the covenant would entitle the cove- 
nantee to have it performed in specie, but still it was held by the Court that the 
covenant of itself created no lien on the covenantor’s property.” 13 App. Cas. 
at 548. 

18 In Ames, Purchase for Value without Notice (1887) 1 Harv. L. Rev, 1, 
9-10, the author states: “. . . an obligation is as truly the subject-matter of prop- 
erty as any physical res. The most striking difference between property in a thing 
and property in an obligation is in the mode of enjoyment. The owner of a house 
or a horse enjoys the fruits of ownership without the aid of any other person. The 
only way in which the owner of an obligation can realize his ownership is by com- 
pelling its performance by the obligor. Hence, in the one case, the owner is said 
to have a right in rem, and, in the other, a right in personam.” 

19 Barnes v. Alexander, supra note 3; Barnard v. Norwich & Worcester R. R., 
Fed. Cas. 1,007 (C. C. D. Mass. 1876); Cent. Trust Co. of N..Y. v. West India 
Improvement Co., 169 N. Y. 314, 62 N. E. 387 (1901) ; Phillips v. Winslow, supra 
note 8. In Morrill v. Noyes, 56 Me. 458, 472 (1863), the court declared that a 
mortgage of after-acquired property “can be enforced in equity as a case of trust.” 

20 rx Wall. 459, 481 (U. S. 1870). And see Dillon v. Barnard, Fed. Cas. No. 
3,015 (C. C. D. Mass. 1874), aff'd, 21 Wall. 430 (U. S. 1874) ; Susquehanna Trust 
& Safe Deposit Co. v. United Tel. & Tel. Co., 6 F. (2d) 179, 181 (C. C. A. 3d, 
1925). 








228 HARVARD LAW REVIEW 


further reason that there is lacking the element of representation 
or warranty by the mortgagor that he had the property at the time 
he executed the mortgage.”* 

A word as to the scope and extent permitted to after-acquired 
property clauses. The established rule is that, conceding the valid- 
ity of such a clause in principle, an after-acquired property clause 
will not be enforced in a particular case unless there exists “ some- 
thing in presenti, of which the thing in futuro is to be the product, 
or with which it is to be connected, as necessary for its use, or 
as incident to it, constituting a tangible, existing basis for the 
contract.” ** In other words, after-acquired property may not 
be mortgaged in gross, but only as an appurtenance to property 
in esse and owned by the mortgagor at the date of the mortgage.” 

As a corollary to this principle it has been held that if the after- 
acquired property is appurtenant to the property originally mort- 
gaged, the after-acquired property clause will pass it to the 
mortgagee ** notwithstanding the mortgagor’s attempt to prevent 
such passage by the use of artificial devices, such as putting a third 
person in funds to purchase property on the mortgagor’s behalf, 


or acquiring property through the instrumentality of a controlled 
corporation. If the transaction is such as to confer upon the mort- 
gagor any legal or equitable interest in the property acquired, 
that interest will be held to have been embraced by the after- 
acquired property clause.” 





21 The estoppel doctrine probably flows from a confusion of two ideas, namely, 
the ancient principle that a mortgage is a sale upon condition, and the rule that 
when a seller sells what he has not, he is estopped the moment he gets it from 
denying the purchaser’s title. 

22 Morrill v. Noyes, supra note 19, at 467; and see 1 WixisTon, SALEs (2d ed. 
1924) §145, for comment on the policy behind the limitation. To what extent 
a relaxation of these requirements is necessary in order to uphold mortgages by 
ship-owners of cargoes of future voyages, see Langton v. Horton, 1 Hare, 549 (Ch. 
1842). 

23 If a mortgagor gives two successive mortgages of the same property, each 
with an after-acquired property clause, it is submitted that the rule in Morrill v. 
Noyes, supra note 19, calls for the award of the after-acquired property to which- 
ever of the two mortgagees obtained the better title to the original mortgaged 
premises. 

24 Subject only to liens inherent in the act of acquisition. See Part IV, infra, 
Pp. 240. 

25 The extent to which the doctrine of accession may be invoked to accomplish 
this result where the mortgagor has lost its identity through consolidation is dis- 
cussed in notes 38 and 49, infra. 
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If the mortgagor puts the purchaser in funds, the property 
purchased is subject to a resulting trust in the mortgagor’s favor, 
and the mortgagor secures an equitable title thereto.”* This title 
may pass under the after-acquired property clause to the mort- 
gagee, since an after-acquired property clause is capable of em- 
bracing property to which the mortgagor has equitable title as 
well as that to which he has legal title.” Guaranty Trust Co. v. 
Atlantic Coast Electric Ry.** fairly illustrates this principle. 
Here the mortgagor purchased a connecting line, known as the 
Belmar extension, with the proceeds of bonds issued under a mort- 
gage with an after-acquired property clause. After such purchase 
the mortgagor organized the Asbury Park & Seagirt Company (in 
which it owned all the stock) to take title to the property. This 
subsidiary gave a purchase-money mortgage to secure part of the 
purchase price, and the bonds under this mortgage were guaran- 
teed by the original mortgagor. The court held the Belmar ex- 
tension to be embraced within the original mortgagor’s after- 
acquired property clause, saying: 


“ As soon as this equitable interest and ownership in the Belmar prop- 
erty was acquired, as hereinbefore described, by the defendant company, 
the lien of its mortgage attached itself thereto and remained upon it, 
both before, and after the legal title had been placed in the Asbury Park 
& Seagirt Company.” *° 





26 Smithsonian Institution v. Meech, 169 U. S. 398, 407 (1898); 1 PrErry, 
Trusts (6th ed. 1911) § 126. And see Boston & N. Y. Air Line R. R. v. Coffin, 
50 Conn. 150 (1882). 

27 Cent. Trust Co. v. Kneeland, 138 U. S. 414 (1891). Hence where the mort- 
gagor buys property and gives a purchase-money mortgage thereon, an after-ac- 
quired property clause in a prior mortgage will embrace the “ equitable estate and — 
right of redemption” existing in the mortgagor. Brady v. Johnson, 75 Md. 445, _ 
455, 26 Atl. 49, 52 (1892). This point is more fully developed in Part IV, infra, 
Pp. 240. ; 

28 138 Fed. 517 (C. C. A. 3d, 1905). 

29 Ibid. at 526. Presumably the purchase-money mortgage given to the vendor 
of the Belmar extension would be ahead of the purchaser’s general mortgage, though 
the opinion is silent on this point. 

See also New Eng. Water Works Co. v. Farmers’ Loan & Trust Co., 136 Fed. 
521 (C. C. A. 7th, 1905), certiorari denied, 197 U. S. 622 (1905), for an illustration 
of the device of acquiring property through the instrumentality of a controlled 
corporation. And see generally on acquisitions through “ dummy” corporations 
5 Coox, Corporations (8th ed. 1923) §857. The limitations to the exception 
exemplified in the foregoing cases are well stated in Farm Investment Co. v. Alta 
Land & Water Co., 28 Colo. 408, 65 Pac. 22 (1901), where the court said: “. . . no 
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II. Dors AN AFTER-ACQUIRED PROPERTY CLAUSE SURVIVE 
CONSOLIDATION ? 


It is sometimes provided in corporate mortgages that the after- 
acquired property clause shall cease to operate as soon as the 
mortgage becomes “ closed,” 7. e., as soon as all the bonds issuable 
under it have in fact been issued.*° More frequently, however, 
the after-acquired property clause has no such qualification, and 
on its face is effective until the mortgage debt is paid. Yet the 
mortgagor ordinarily does not covenant that its corporate exist- 
ence will continue until payment, and does not agree to refrain 
from terminating its own existence through consolidation.** Hence 
the receivership of a corporation which has been through a con- 
solidation (and practically all railroads come within this descrip- 
tion), and the foreclosure of its mortgages, invariably precipitate 
the question whether, after such consolidation, the after-acquired 
property clause in any constituent company’s mortgage should be 
held capable of embracing, and to have embraced, any of the 
acquisitions of the consolidated corporation. 

Under modern statutes, it is usually the rule that a company 
formed by consolidation of two or more companies which are there- 
upon dissolved is liable for the debts of the old companies. The 
legal liability of the consolidated company is substituted in place 
of the legal liability of each of the constituent companies to their 
creditors, such creditors retaining “ their equitable right to the 





case has been cited to us which holds that property standing in the name of some 
person other than the mortgagor becomes subject to the lien of the mortgage unless 
the mortgagor has a legal or equitable interest therein.” IJbid. at 413, 65 Pac. at 23. 

The cases cited in this and in the preceding note show how far the courts, in 
cases where there is an after-acquired property clause, have carried the common law 
principle that a mortgagee can claim the benefit of accessions to the mortgage res. 
Pettengill v. Evans, 5 N. H. 54-(1829); Porter v. Pittsburg Steel Co., 122 U. S. 
267, 283 (1887), and cases cited. While originally accessions were identified with 
fixtures, yet today they seem capable of embracing anything that may be termed 
indispensable to the use and enjoyment of the mortgagor’s franchises. Humphreys 
v. McKissock, 140 U. S. 304, 314 (1891). 

30 See, for example, the Minneapolis & St. Louis Railroad Company’s First and 
Refunding Mortgage of March 1, 1899, Granting Par. VII, 13. 

31 A mortgage by a parent company secured by a pledge of stock of a sub- 
sidiary usually provides that the parent will not terminate the corporate existence 
of the subsidiary during the term of the mortgage. See, for instance, the Southern 
Pacific Company’s 4% Collateral Mortgage of August 1, 1899. 
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security furnished by the assets of the company with which they 
dealt.” ** Some statutes go so far as to provide that a consolidated 
company shall be “ liable on the claims against constituent com- 
panies without regard to the amount of assets received from 
them.” ** 

But it is submitted that none of the foregoing principles requires 
the consolidated company to subject its after-acquired property 
to the lien of mortgages created by a constituent. The constituent 
has covenanted that what it acquires shall be subject to the mort- 
gage. The assumption of such a covenant by the new company 
merely means that if the old company goes on acquiring any 
property, such property shall be subject to that company’s 
mortgage. But the old company expires on consolidation and 
hence, prima facie at least, the possibility of further acquisition 
by it ceases. 

Arguments ab inconvenienti might be adduced to support the 
above result, as in fact they were in Diggs v. Fidelity & Deposit 
Co.** Here a constituent company had executed an open mortgage 
with an after-acquired property clause, the plan being to issue 
new bonds, if necessary, upon the acquisition of additional fran- 
chises or property. A consolidation occurred before this mort- 
gage was closed, and the trustee thereunder, being thereafter re- 
quested by the new company to authenticate and deliver more 
bonds, petitioned the court for instructions, and was advised that 
its duty to authenticate and deliver bonds expired upon the con- 
solidation. The court said: 


“We think that in the present case also the after-acquired property 
for account of which bonds were authorized to be issued by the terms 
of the Gas Company’s mortgage should be construed to mean only 
property subsequently acquired by that company. As that company put 
it out of its power to acquire any more property when it surrendered its 
corporate existence by entering into the consolidation, that action on its 
part is conclusive of this branch of the case. . . . It is more directly in 
accordance with sound business principles that such should be the case 
than to permit the new company to run the risk of confusion and embar- 





82 2 MoRAWETZ, PRIVATE CorPoRATIONS (2d ed. 1886) § 954. 
88 » FLETCHER, Op. cit. supra note 9, § 4748. 
384 112 Md. 50, 75 Atl. §17 (1910). 
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rassment incident to an effort to revivify and utilize the credit of its 
extinct constituents.” *° 


In Hinchman v. Point Defiance Ry.,** the D Company owned a 
line of railway subject to a mortgage with an after-acquired prop- 
erty clause. All its property was thereafter sold to the X Company 
which about the same time acquired the line of the W Company. 
The X Company connected the two lines and built and equipped an 
extension, and thereafter put a mortgage on the equipment and 
the extension. The mortgagee under the D Company mortgage 
foreclosed. The trustee under the X Company mortgage asserted 
an exclusive lien on the equipment and his claim was resisted by 
the mortgagee of the D Company. The court upheld the trustee’s 
claims on four grounds: (1) the property was purchased for a 
different railroad from that covered by the D Company’s mort- 
gage; (2) the property was not acquired at a time when the D 
Company owned the road for which the equipment was bought; 
(3) no part of the money secured by the D Company’s mortgage 
was loaned upon the credit of the equipment; and (4) the D Com- 
pany never had any title, legal or equitable, to the equipment.*’ 





85 Tbid. at 81-82, 75 Atl. at 525. See also Security Savings Bank & Trust Co. 
v. St. Louis Chemical Co., 172 Mich. 74, 137 N. W. 807 (1912). 

36 14 Wash. 340, 44 Pac. 867 (1896). 

87 Ibid. at 364, 44 Pac. at 872. A similar result was reached in N. Y. Security 
& Trust Co. v. Louisville, Evansville & St. L. Ry., 102 Fed. 382, 398 (C. C. D. Ind. 
1900). In this case the court pertinently observed that a mortgagee is bound to 
know that the consolidation of his mortgagor with another corporation is always 
a possibility. 102 Fed. at 394. 

In Pullman’s Palace Car Co. v. Mo. Pac. Ry., 115 U. S. 587, 595 (1885), the 
Court, holding the contract of a constituent company binding to a limited extent on 
a consolidated company, said: “ The new company assumed on the consolidation 
all the obligations of the old Missouri Pacific. This requires it to haul the Pullman 
cars, under the contract, on all roads owned or controlled by the old company at 
the time of the consolidation, but it does not extend the operation of the contract 
to other roads which the new company may afterwards acquire. The power of the 
old company to get the control of other roads ceased when its corporate existence 
came to an end, and the new company into which its capital stock was merged by 
the consolidation undertook only to assume its obligations as they then stood.” 

In Trust Co. of America v. City of Rhinelander, supra note 11, Judge Sanborn 
said: “ As the mortgagor could not expressly contract to mortgage the after-acquired 
property of others [e.g., of a consolidated company ], such property can never come 
within the mortgage by the force of such a contract alone, unaided by the rule of 
accession, estoppel, or some other equitable consideration.” 182 Fed. at 60. 

As to the effect of limitations upon the charter powers of the mortgagor existing 
at the date of the mortgage as a curb upon the mortgagees in their claims to prop- 
erty acquired through consolidations, see Gilbert v. Washington City, etc. R_ R., 
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The principle illustrated by the foregoing cases, like many other 
principles, especially those of equitable origin, may yield in the 
face of special circumstances. 

For instance, post-consolidation acquisitions may be subject 
to a constituent company’s mortgage when, if there had been no 
after-acquired property clause in such mortgage, they would be 
subject to it by virtue of the common law rule concerning acces- 
sions.** Furthermore, property acquired by a consolidated com- 
pany may fall within the after-acquired property clause of a con- 
stituent company’s mortgage where the acquisition was made in 
fulfillment of a duty to replace worn-out equipment, imposed 
upon the constituent by statute or franchise. Thus in Citizens’ 
Savings & Trust Co. v. Cincinnati & Dayton Traction Co.,** the 
court, influenced to some extent by a statute,*° held that where a 
consolidated company had assumed the franchise obligations of the 
constituent companies, whose mortgages contained after-acquired 

‘property clauses, such mortgages “ must be made effective in the 
light of the statute . . . and according to the broad principles of 
equity and public policy declared in many federal decisions.” The 
statute and the decisions, continued the court, “ make such liens 
effective upon all movable and stationary parts of the system which 
are essential to its operation, and to the changing and shifting 
property and equipment as it may exist during the period for which 
credit is given.” ** 

33 Gratt. 586, 609 (Va. 1880) ; Compton v. Jesup, 68 Fed. 263, 286 (C. C. A. 6th, 
1895) ; Citizens’ Savings & Trust Co. v. Cincinnati & Dayton Traction Co., 106 Ohio 
St. 577, 599-600, 140 N. E. 380, 387 (1922). 

38 Trust Co. of America v. City of Rhinelander, supra note 11. And see Wade 
v. Chicago, Springfield & St. L. R. R., 149 U. S. 327, 342 (1893); Hamlin v. Jerrard, 
72 Me. 62, 80 (1881), stated infra note 49. Accessions for this purpose are those 
which are not “loose property, susceptible of separate ownership and separate 
liens.” United States v. New Orleans R. R., 12 Wall. 362, 365 (U. S. 1870). The 
broader definition of accessions given in Humphreys v. McKissock, supra note 29, 
should not govern here. A tacit appreciation of this underlies the decision in 
Mississippi Valley Trust Co. v. Southern Trust Co., 261 Fed. 765, 767 (C. C. A. 8th, 
1919). Cf. Commercial Trust Co. v. Chattanooga Ry. & Light Co., 281 Fed. 856, 
862 (E. D. Tenn. S. D. 1921). 

39 Supra note 37. 

40 Onto Gen. Cope (1910) $9038. Under this and related sections of the 
General Code, it has been held that the processes provided for by the so-called 
consolidation statutes are really processes of merger, which result in a perpetuation 
of the substantial existence of the constituent corporations. Marfield v. Cincinnati, 


Dayton & Toledo Traction Co., 111 Ohio St. 139, 163, 144 N. E. 689, 696 (1924). 
41 Supra note 37, at 615-16, 140 N. E. at 391-92. Upon the foregoing opinion 
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An after-acquired property clause in its usual form is not a 
warranty that there ever will be any after-acquired property, and 
upon it alone there cannot be premised any affirmative undertak- 
ing to repair or replace worn-out equipment. But not infre- 
quently a covenant to replace is inserted in the mortgage, and its 
presence cannot be ignored in determining whether an after- 
acquired property clause survives consolidation. Covenants to 
replace may be divided into two classes, mandatory and permis- 
sive. Such a covenant is mandatory when it imposes an affirmative 
duty upon the mortgagor to maintain its equipment at a certain 
standard of efficiency, so that the value of equipment subject to 
the mortgage is nearly constant,*? and should be treated as an 
obligation which adheres to and runs with the property acquired 
from the constituent and hence binding upon the consolidated 





the judgment of the court was “ that the cars be equitably distributed among all 
the divisional roads of the Cincinnati, Dayton & Toledo system, having regard to 
type suitable to each division, if such distribution can be agreed upon, otherwise 
that all cars be sold singly in order to afford the fullest opportunity to each to 
acquire suitable types of cars and at the same time compel the greatest competition 
in the sale, and that such sale be made subject to car trust-liens and the proceeds 
divided among the divisional mortgages in proportion to mileage.” 

If two or more constituent companies’ mortgages contain after-acquired prop- 
erty clauses, which have survived consolidation because of some special circumstance, 
such purchases of the consolidated company as are intended for system use may be 
allocated between the holders of constituent companies’ mortgages on a car-mileage 
basis. For an application of this principle to cars, etc., purchased by a lessee for 
indiscriminate use on several leased lines operated as a single system, see American 
Brake Shoe & Foundry Co. v. N. Y. Railways Co., 293 Fed. 633, 638 (C. C. A. 2d, 
1923). Cf. Louisville Trust Co. v. Cincinnati Inclined-Plane Ry., 91 Fed. 699, 703 
(C. C. S. D. Ohio W. D. 1897). Leases and consolidations are different fundamen- 
tally; but a point of resemblance is that, after giving a lease of all its property, the 
lessor ceases to perform the act of acquiring property, just as a constituent company 
after a consolidation ceases to acquire property. Prompted by this resemblance, 
counsel in Board of Commissioners of Tippecanoe County v. Lafayette, etc. R. R., 
50 Ind. 85, 103, (1875) observed, arguendo, that a lease is a “ base form of con- 
solidation.” 

42 A typical example of such a covenant is found in the Louisville & Nashville 
Railroad Company’s First and Refunding Mortgage of August 1, 1921, where it is 
provided (art. V, §8): “ The Railroad Company, at all times, shall and will dili- 
gently preserve all the rights and franchises to it granted and upon it conferred, 
and maintain, preserve and keep the rolling stock, fixtures and appurtenances and 
every part and parcel thereof, in good repair, working order and condition, and 
will keep the railways, premises and estate subject to this indenture supplied with 
all necessary motive power, rolling stock and equipment, and, from time to time, 
shall and will thereto make all needful and proper repairs, renewals and replace- 
ments, useful and proper alterations, additions, betterments and improvements.” 
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corporation just like, for example, a covenant to keep a right of 
way fenced off.** On the other hand, the covenant to replace may 
be merely permissive and may merely empower the mortgagor to 
dispose of worn-out equipment, provided that as often as it does 
so it shall purchase replacements; and as to the effect of such a 
covenant the authorities are in conflict. 

In National Bank of Wilmington v. Wilmington, New Castle & 
Southern Ry.,** the mortgage of a constituent company contained 
the following provision. 


“ .. ‘that the said Railway Company shall also have full power 
from time to time to dispose of, according to its discretion, such portion 
of its equipment, machinery and implements at any time held or ac- 
quired for the use of said Company as may have become unnecessary and 
unfit for such use, replacing the same by new which shall then become 
subject to the lien of this mortgage.’ ” *° 


The receiver of the consolidated company purchased a new car 
to replace a worn-out car which confessedly had been embraced 
within a constituent company’s mortgage. The Court, with no 
discussion of principle, held the constituent company’s mortgage 


to be a prior lien upon the new car. 

On the other hand, language similar to that in the mortgage in 
the Wilmington case was held in Metropolitan Trust Co. v. 
Chicago & Eastern Illinois R. R.,** not to constitute a covenant to 
teplace, and hence to be quite incapable of enabling an after- 
acquired property clause to survive consolidation. The court 
said: 


“The usual covenant for maintenance and replacement of equipment 
is not to be found in this mortgage. The nearest approach is a provi- 
sion in article VIII empowering the trustees to allow the railway com- 
pany to dispose in its discretion of such equipment, machinery and the 
like, as may have become unfit for use, the company replacing such by 
new, and all property acquired to replace ‘ any of the property con- 
veyed under the provisions of this article ’ to be subject to the lien of the 





43 A covenant of this character was held enforceable against a consolidated com- 
pany in Midland Ry. v. Fisher, 125 Ind. 19, 24 N. E. 756 (1890). The analogy is, 
to be sure, imperfect, for in the case of mortgages no dominant tenement exists. 

44 9 Del. Ch. 258, 81 Atl. 70 (1911). 

45 Ibid. at 264-65, 81 Atl. at 73. 

46 253 Fed. 868 (C. C. A. 7th, 1918), certiorari denied, 248 U. S. 586 (1919). 
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mortgage without other act or conveyance. The evidence does not show 
any equipment to have been disposed of under the terms of this article. 
Evidently it was considered that the after-acquired property provisions 
of the mortgage would sufficiently protect the mortgagee in this 
regard.” #7 


It is submitted that of the two opposing views, that represented 
by the Metropolitan Trust Co. case is the sounder in principle. 
In the last analysis, a permissive covenant to replace imposes on 
the mortgagor no affirmative duties beyond those imposed by the 
after-acquired property clause itself, and no reason exists why it 
should survive consolidation where the after-acquired property 
clause does not survive. 

It sometimes happens that there can be spelled out from the 
articles of consolidation, or the circumstances attending the con- 
solidation (if not from the mortgage itself), an intention to make 
the consolidated company so completely the successor of a con- 
stituent as to subject the acquisitions of the consolidated company 
to the lien of a constituent company’s mortgage. Thus in Comp- 
ton v. Jesup,** the court in departing from the ordinary rule that 


an after-acquired property clause does not survive consolidation, 
adverted to the fact that in making the mortgages containing the 
after-acquired property clause under discussion, 


“the mortgagor makes reference to the probability of its consolidation 
with another company, and a few days thereafter, really as part of the 
same transaction, it made the agreement of consolidation which resulted 
in the Toledo & Wabash Railway Company. It certainly could not 
have intended that the after-acquired property clause in its mortgage 
was to have no effect except during the few days before it should be con- 
solidated into the Toledo & Wabash Railway Company. Manifestly it 
intended that its mortgage should cover all the property acquired by the 
newly-consolidated company which would have béen a legitimate acces- 
sion to the railroad it proposed to contribute to the new company, had 
no consolidation taken place.” *® 





47 Supra note 46, at 879. 

48 68 Fed. 263 (C. C. A. 6th, 1895). 

49 Ibid. at 288. See also United Lines Tel. Co. v. Boston Safe Deposit & Trust 
Co., 147 U. S. 431, 446 (1893). 

In Hamlin v. Jerrard, 72 Me. 62 (1881), the court came to a conclusion which, 
if the case be not carefully examined, might be said to oppose the prevailing rule. 
Here a single line of railroad was built from Bangor, Me., to St. John, N. B., by 
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It appears as an important circumstance in this case that the after- 
acquired property was terminal property without which the prop- 
erty owned and in esse at the date of the constituent’s mortgage 
had small value, the acquisition of terminals being an element of 
prospective value on which the bondholders under such mortgage 
expressly relied. The case therefore cannot with accuracy be 
cited, as has sometimes been done,” for the broad proposition that 
an after-acquired property clause survives consolidation. 

The law thus seems to be that upon the property acquired by a 
consolidated company (other than property conveyed to it by the 
constituent companies ) the consolidated company’s mortgages are 
a prior lien, and the constituent companies’ mortgages no lien at 
all, unless (1) such property was acquired under circumstances 
making it, upon common law principles and quite apart from any 
after-acquired property clause, an accession to property covered 
by the constituent company’s mortgage, or (2) such property was 
acquired and used to replace property subject to a constituent 
company’s mortgage in performance of a statutory or contractual 
duty to make replacements, or (3) the consolidation was effected 
so soon after the execution of a constituent company’s mortgage as 
either to taint the transaction with fraud or to afford a basis for a 
presumption that the defeasance of the lien of such mortgage was 
not intended.” 





two corporations, one owning the portion of the line in the United States, the other 
owning the portion in Canada. Their consolidation occurred shortly after com- 
pletion of the line, but the court held that this did not prevent the mortgage on the 
Maine road from being a first lien upon the increased value given to pre-con- 
solidation equipment by post-consolidation repairs and improvements. The court 
employed carefully qualified language, saying: “ The first mortgage on the Maine 
road, and the first mortgage on the New Brunswick road, remain the first liens 
on all acquisitions of the consolidated company, which issue from, and become 
part of the estate to which those mortgages applied.” (Italics ours). Ibid. at 80. 
Thus the case merely applies the common law rule concerning accessions. See 
notes 29, 37 and 38, supra. 

50 E.g., in Drake v. N. Y. Suburban Water Co., 36 App. Div. 275, 277, 55 
N. Y. Supp. 225, 226 (1899). 

51 In the most recent case on the subject, Irving Bank-Columbia Trust Co. 
v. N. Y. Railways Co., 292 Fed. 429, 437 (S. D. N. Y. 1923), aff'd on opinion 
below, 292 Fed. 440 (C. C. A. 2d, 1923), certiorari denied, 263 U. S. 713 (1923), 
the court said that the cases “show a distinct trend against the extension or 
spreading of mortgage liens upon consolidation.” 
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III. Status oF A RECEIVER’S PURCHASES 


It has been a frequent subject of discussion whether action 
taken by a receiver of a corporation is in any sense corporate ac- 
tion. For instance, in cases involving corporate franchise taxes, 
the circumstance that the receiver rather than the corporation is 
the person doing business has been held not to impair the state’s 
right to collect the tax." And in construing after-acquired prop- 
erty clauses a question that may arise is whether purchases by the 
receiver are purchases by the mortgagor so as to be embraced 
within such a clause.’ Some of the early cases show an inclina- 
tion to dispose of the problem with the mere observation that prop- 
erty bought by the receiver cannot come within the phrase property 
bought by the company, and to carry the inquiry no further.™ 
A more satisfactory mode of approaching the problem is to ascer- 
tain who owned the funds with which the purchases were made. 

A general corporate mortgage rarely embraces income eo 
nomine.”’ The rule is that the mortgagor is entitled to income 





52 N. Y. Terminal Co. v. Gaus, 204 N. Y. 512, 98 N. E. 11 (1912) ; Armstrong 
v. Emmerson, 300 Ill. 54, 132 N. E. 768 (1921). See also Marshall v. New York, 
254 U. S. 380 (1920); In re Continental Candy Co., 291 Fed. 773 (S. D. N. Y. 
1923); Providence Engineering Corp. v. Downey Shipbuilding Corp., 8 F. (2d) 
304 (E. D. N. Y. 1925). But see United States v. Whitridge, 231 U. S. 144 
(1913) ; Commonwealth v. Lancaster Savings Bank, 123 Mass. 493, 496 (1878); 
Johnson v. Johnson Bros., 108 Me. 272, 275, 80 Atl. 741, 742 (1911); State v. 
Bradford Savings Bank & Trust Co., 71 Vt. 234, 237, 44 Atl. 340, 350° (1899). 

53 In 2 MacHEen, CorporaTIONs (1908) § 1868, the subject is treated with a 
summariness which the state of the authorities hardly warrants. He says: “ Prop- 
erty acquired by the receiver or liquidator of a corporation is not subject to the 
lien of an after-acquired property clause in a deed securing a prior issue of bonds.” 

54 Thus in Meyer v. Johnston, 53 Ala. 237 (1875), the Chancellor said: “ But 
this decision must not be permitted to interfere with liens upon any such [after- 
acquired] property, given or retained upon the purchase of it, which has been 
bought by the receivers, under the directions or authority of the chancellor. 
Property in this condition not having been bought by the company, but under 
the authority of the court by its officers or agents, the liens created thereon will 
not be allowed to be superseded by that of any prior mortgage or trust deed.” 
Ibid. at 332. This holding was affirmed by the Supreme Court of Alabama in 64 
Ala. 603 (1879), where the court was influenced chiefly by the circumstance that 
title had never vested in the railroad but was still (at the time when the mort- 
gagees put forward their claim) vested in the bank whose loans to the receiver 
under a form of car-trust agreement had enabled him to buy the cars. 

55 In Freedman’s Saving & Trust Co. v. Shepherd, 127 U. S. 494, 502 (1888), 
the Court said: “ It is, of course, competent for the parties to provide, in the mort- 
gage, for the payment of rents and profits to the mortgagee, while the mortgagor 
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until he is ousted from possession. After a receiver has been 
appointed for a railroad, for example, and after the railroad has 
defaulted in the payment of interest on its bonds, the mortgagee, 
to effect such ouster, files his suit for foreclosure and is put in 
possession through a receiver. “ From the moment the receiver- 
ship is extended to the foreclosure suit, the net earnings belong to 
the bondholders secured by the mortgage whether the mortgage 
assigns income or not.” " It is the practice of courts of equity to 
issue orders sequestering all income except such as may be neces- 
sary to defray expenses legally and properly incurred in the opera- 
tion and preservation of the mortgaged premises.** And if several 
divisional mortgages are foreclosed, the receiver is naturally under 
a duty to keep the income from each mortgage division separate. 
While, therefore, the mortgagees are not in a position to com- 
plain of the devotion of income during receivership to the defrayal 
of expenses of operation and preservation °° — expenses which do 
not result in the creation of anything tangible — yet when income 
is devoted to the purchase of new equipment, the lien of the mort- 
gage (as extended by the sequestration order) extends to the 
property into which the income has been transmuted. This is 


simply a case of “ following the res.”°° If there are foreclosures 





remains in possession. But when the mortgage contains no such provision, and 
even where the income is expressly pledged as security for the mortgage debt, 
with the right in the mortgagee to take possession upon the failure of the mort- 
gagor to perform the conditions of the mortgage, the general rule is that the 
mortgagee is not entitled to the rents and profits of the mortgaged premises until 
he takes actual possession, or until possession is taken, in his behalf, by a re- 
CONVERS: 6. 4st 

56 Teal v. Walker, 111 U. S. 242, 248 (1884); N. Y. Security & Trust Co. v. 
Saratoga Gas & Elec. Light Co., 159 N. Y. 137, 143, 53 N. E. 758, 759 (1899). 

57 Byrne, supra note 1, at 116. And see Strang v. Montgomery & Eufaula R. R., 
Fed. Cas. 13,523 (C. C. M. D. Ala. 1879) ; Cent. Trust Co. v. Chattanooga, Rome & 
Columbus R. R., 89 Fed. 388, 391 (C. C. N. D. Ga. 1898). 

58 Kneeland v. American Loan & Trust Co., 136 U. S. 89, 98 (1890). An 
illustrative sequestration order and some comments on the effect of such orders 
will be found in The Priority of the United States in Equity Receiverships (1925) 
39 Harv. L. Rev. 1, 32-33, by the present writer. See also Cent. Trust Co. v. 
Chattanooga, Rome & Columbus R. R., 94 Fed. 275, 281-82 (C. C. A. 5th, 1889), 
certiorari denied sub nom. Owen v. Jones, 178 U.S. 612 (1900). 

59 Birmingham Trust & Savings Co. v. Atlanta, Birmingham & Atlantic Ry., 
300 Fed. 173, 176 (N. D. Ga. 1924). 

60 In Atlantic Trust Co. v. Dana, 128 Fed. 209, 230 (C. C. A. 8th, 1903), the court 
said: “ The reconstruction, enlargement, or permanent improvement of mortgaged 
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pending of several divisional mortgages as well as of a consolidated 
corporation’s mortgage upon the entire system, the receiver’s 
purchases are allocable to the divisional mortgages first, not as 
after-acquired property but as transmuted income.“ The income 
follows the underlying, not the junior, mortgage.** 

What property is to be sold at the foreclosure sale is fixed by 
the decree of sale in each case, and the court has power to except 
designated property whether it be an acquisition made by the 
mortgagor, or an acquisition made by the receiver. With this 
qualification, the general rule is that the purchaser, as opposed 
to the mortgagees, is entitled to the additions made by the receiver, 
whether the additions take the form of rails or rolling stock. To 
hold otherwise would permit the mortgagees to get the benefit of 
the enhanced value of the property as a whole and to claim the 
additions too.” 


IV. SUBORDINATION OF THE LIEN OF AN AFTER-ACQUIRED 
PROPERTY CLAUSE TO LIENS INHERENT IN THE 
Act oF ACQUISITION 


Light is cast from another angle upon the operation and effect 
of after-acquired property clauses, by certain cases where the 
conflict has been not between two mortgagees, but between a mort- 
gagee and persons whose liens do not arise from any mortgage. 
The reasons for denying, under certain circumstances, priority to 





property by a court’s receiver, under such circumstances, does not any more dis- 
place or postpone the prior mortgage lien than would the like act of the mortgagor 
in the absence of a receivership.” And see Union Trust Co. v. Morrison, 125 U. S. 
591, 612 (1888) ; Lee v. Pa. Traction Co., 105 Fed. 405, 408 (C. C. E. D. Pa. 1900). 

61 In Pa. Steel Co. v. N. Y. City Ry., 161 Fed. 787 (C. C. S. D. N. Y. 1908), 
Judge Lacombe in authorizing the issue of receivers’ certificates to buy new roll- 
ing stock required in the order that all rolling stock bought with the proceeds 
should be <narked to that effect. This requirement probably had a two-fold 
object: (a) to identify equipment on which the receivers’ certificates were to be a 
first lien; and (b), on the assumption that impounded income would be used to 
pay off the certificates, to show to what equipment the lien of the mortgagees 
would attach upon such employment of the impounded income. 

82 This follows logically from the principle of the cases cited in notes 58 and 
50, supra. It is perhaps one of the reasons why the Chancellor in National Bank 
of Wilmington v. Wilmington, New Castle & So. Ry., supra note 44, awarded a 
receiver’s purchase to a divisional mortgagee with so little hesitancy. 

63 Strang v. Montgomery & Eufaula R. R., supra note 57. 
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mortgage liens createtl by the operation of an after-acquired prop- 
erty clause was well stated in Harris v. Youngstown Bridge.Co.,** 
where the court said: 


“The lien of the mortgage attaches to after-acquired property in the 
condition in which the mortgagor takes it from his vendor, and subject 
to all known liens and equities valid against the vendor, and also subject 
to all liens or equities valid against the vendee and mortgagor which arise 
in the act of purchase or acquisition, and therefore necessarily qualify its 
scope and extent.” °° 


Problems of special difficulty have been presented by the claims 
to priority of lien put forth by contractors who have done construc- 





64 go Fed. 322 (C. C. A. 6th, 1898). 

65 Ibid. at 328. The court went on to say: “ Where... at the instance of 
the mortgagor, a third person pays the purchase money for additions, and takes 
title to them himself, or directs their conveyance directly to the mortgagor, with 
an express agreement that he shall have a lien for the purchase money, such lien 
is prior to that of the mortgagee, because it is only through his expenditure that 
the purchase is effected and the addition acquired. This is not a fraud upon the 
mortgagee, or a violation of any right of his, in any case where the mortgagor 
is under no affirmative obligation to the mortgagee to acquire additions to the 
property, or to acquire them free of lien. It may very well be that, unless the 
purchase money is secured by a first lien, no addition will be acquired. The 
security of the first mortgage is increased by the difference between the value of 
the addition bought, and the part of the price which the mortgagor did not pay. 
It is not perceived what prejudice the mortgagee suffers by the transaction... . 
When, however, that which is given the appearance of a vendor’s or purchase- 
money lien is really only a device to secure money borrowed for other purposes of 
the mortgagor than the buying of the addition in question, then the attempt to 
supplant the first lien of the mortgage under the after-acquired property clause 
is a fraud upon the mortgage, and the pseudo purchase-money mortgage lien 
must be postponed to that of the mortgage.” Ibid. at 329. See also Westing- 
house Elec. & Mfg. Co. v. Brooklyn Rapid Transit Co., 276 Fed. 152, 161 
(S. D. N. Y. 1921), where the foregoing principles are restated, with character- 
istic terseness, by the late Judge Mayer. 

In 2 MacHEN, CorporaTIONs (1908) § 1908, the author states: “In order that a 
lien or charge upon property that is covered by an after-acquired property clause 
in a prior mortgage should have a preference over the bondholders upon the 
ground that the property when it came into the company’s possession was already 
subject to the lien or charge in question, the rule is inexorable that the lien or 
charge must actually, substantially, and bona fide antedate or at least accompany 
the acquisition of title by the corporation. If the property passes to the company, 
for never so short a time, before the lien or charge attaches to it, the rights of 
the bondholders under their after-acquired property clause at once become para- 
mount... .” 


. 
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tion work. Since the doctrine of Fosdick: v. Schall® protects 
those creditors only whose claims arose “ in keeping up, as a going 
concern, a railroad already built,” *’ it follows as a corollary that, 
upon the mortgagor’s insolvency, claims for original construction 
are not preferred, but (in the absence of controlling statutory 
provisions ) are subordinated, through the after-acquired property 
clause, to a recorded mortgage previously given by the railroad 
for which the construction work was done. As was observed in 
Toledo, Delphos & Burlington Ry. v. Hamilton: * 


“ A recorded mortgage, given by a railroad company on its road-bed 
and other property, creates a lien whose priority cannot be displaced 
thereafter, directly by a mortgage given by the company, nor indirectly 
by a contract between the company and a third party for the erection 
of buildings or other works of original construction.” °° 





86 99 U. S. 235 (1878), holding that where a mortgagee of a public utility, 
upon the happening of an event of default, petitions a court of equity to put the 
mortgagee in possession through a receiver, the court, upon finding that current 
income has within six months of the receivership been diverted from the defrayal 
of expenses of operation and used for the payment of interest on the mortgage 
or for capital additions, may establish as a charge superior to the mortgage the 
reimbursement (in a sum not exceeding the diversions) of persons whose willing- 
ness to sell to the utility on credit has permitted operations to be carried on. 
The rule is expounded at some length in Byrne, supra note 1, at 117-24. And see 
Texas Co. v. International & G. N. Ry., 237 Fed. 921 (C. C. A. 5th, 1916), 
certiorari denied sub nom. Cent. Trust Co. of N. Y. v. Texas Co., 243 U. S. 647 
(1917). 

87 Toledo, Delphos & Burlington R. R. v. Hamilton, 134 U. S. 296, 302 (1890). 
And see Wood v. Guarantee Trust Co., 128 U. S. 416 (1888); Southern Ry. v. 
Carnegie Steel Co., 176 U. S. 257 (1900); Gregg v. Metropolitan Trust Co., 197 
U. S. 183 (1905); International Trust Co. v. Townsend Brick & Contracting Co., 
95 Fed. 850, 860 (C. C. A. 6th, 1899); Ill. Trust & Savings Bank v. Doud, 105 
Fed. 123, 142-43 (C. C. A. 8th, 1900); Citizens’ Trust Co. v. Nat. Equipment & 
Supply Co., 178 Ind. 167, 172, 98 N. E. 865, 866 (1912); Flint v. Danbury 
& Bethel St. Ry., 101 Conn. 13, 125 Atl. 194 (1924). 

68 134 U. S. 206 (1890). 

69 Jbid. at 299. In U. S. Fidelity & Guaranty Co. v. U. S. & Mexican Trust 
Co., 234 Fed. 238, 240 (C. C. A. 8th, 1916), the court said: “ But the fact that lia- 
bilities or guaranties incurred, money or materials furnished, or work done at the 
request of the mortgagor preserve the mortgaged property and enhance the security 
of the mortgagees, is no ground for displacing the prior lien of the mortgagees 
for the reason that the record of the mortgage is plenary notice that such acts 
will ordinarily and naturally have that effect, and will subject the enhanced 
value to the superior lien of the recorded mortgage.” 

See, to the same effect, Dunham v. Cincinnati, Peru & Chicago Ry., 1 Wall. 
254, 267 (U. S. 1863); Porter v. Pittsburg Bessemer Steel Co., 120 U. S. 649, 671 
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The contractor, in short, must pay the penalty for his improvi- 
dence. “If he had reason to doubt the future solvency of the 
corporation, or that it would apply the funds it obtained from its 
bonds to the payment of his work, he should have provided against 
such a contingency in advance.” ” But it is the habit, some might 
say the function, of legislatures to come to the rescue of a proverbi- 
ally improvident class; and statutes are now quite common which 
provide that mechanics’ and contractors’ liens shall be preferred 
over those created by mortgage.” A tendency to construe such 
statutes strictly is discernible in some of the decisions,” and they 
have been uniformly held unconstitutional as to mortgagees whose 
mortgages antedate their enactment.** They are, however, gen- 





(1887), Ss. Cc. 122 U. S. 267 (1887); U. S. Cast Iron Pipe & Foundry Co. v. Henry 
Vogt Machine Co., 182 Ky. 473, 483-84, 206 S. W. 806, 809 (1918). The circum- 
stance that the authorities cited make no distinction between a case where the con- 
tractor renews or repairs property which was in esse and owned by the mortgagor at 
the date of the mortgage, and one where the contractor constructs an addition or 
extension to the mortgaged premises, shows forcefully that the mortgagee’s interest 
in the property on which labor is bestowed is as much a right im rem in the one case 
as in the other. 

70 Dillon v. Barnard, 21 Wall. 430, 440 (U. S. 1874). If the res on which the 
contractor has expended effort is real property, he can get no lien superior to that 
of the mortgagee unless the mortgage expressly confers on the trustee power to 
assent to a contract protecting the contractor and such assent has been secured. 
If the res is “loose property susceptible of separate ownership and separate liens,” 
(United States v. New Orleans R. R., supra note 38), the contractor must perfect his 
lien before the mortgagor’s possession of the property begins. See in this connection 
Clary v. Owen, 15 Gray, 522, 525 (Mass. 1860); Tippett & Wood v. Barham, 180 
Fed. 76 (C. C. A. 4th, 1910). 

71 A number of such statutes and cases construing them are collected in 
5 Coox, Corporations ($th ed. 1923) § 859. And see The Priority of the United 
States in Equity Receiverships (1925) 39 Harv. L. Rev. 1, 27 et seq., where the 
operation of such statutes is discussed by the present writer. See also Note (1926) 
36 Yate L. J. 129. 

72 Allis-Chalmers Co. v. Cent. Trust Co. of N. Y., 190 Fed. 700, 704 
(C. C. A. 1st, 1911) ; Schmidtman v. Atlantic Phosphate & Oil Corp., 230 Fed. 760, 
771 (C: C. A. 2d, 1916); Barrett Mfg. Co. v. Van Ronk, 212 N. Y. 90, 95, 105 
N. E. 811, 813 (1914); Easter v. Goyne, 51 Ark. 222, 223, 11 S. W. 212 (1888); 
Parker-Harris Co. v. Tate, 135 Tenn. 509, 516, 188 S. W. 54, 56 (1916). 

73 In Toledo, Delphos & Burlington R. R. v. Hamilton, supra note 67, at 301, 
the Court said: “ There was no statute in force at the time the mortgage was 
executed, giving any priority to subsequent mechanic’s liens; and by the mort- 
gage the mortgagee took its vested priority, beyond the power of the mortgagor 
or the legislature thereafter to disturb.” 

See also Crowther v. Fidelity Ins. Trust & Safe-Deposit Co., 85 Fed. 41, 44 
(C. C. A. 4th, 1898); Yeatman v. King, 2 N. D. 421, 424, 51 N. W. 721, 722 
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erally held constitutional as to mortgagees who have taken a 
mortgage after the statute came into effect.” 

On the other hand, it is sometimes desirable that the mort- 
gagee’s claims to priority be defeated. A railroad is frequently 
confronted with the “ necessity of acquiring rolling stock notwith- 
standing the existence of a preceding mortgage covering all after- 
acquired property, and the impossibility of procuring the rolling 
stock unless the purchase price should be made a lien having prior- 
ity over the mortgage.” * A way around the difficulty has been 
found in the evolution of that type of security known as equipment 
obligations." Two methods of obtaining equipment and giving 
the unpaid seller a lien for the purchase price ahead of mortgagees 
are in current use. 

One is known as the Philadelphia plan, whereby the equipment 
is sold to the trustee by the builder and “leased ” by the trustee 
(who, of course, retains title) to the carrier (or whoever is the 
purchaser ); the syndicate which underwrote the issue delivers to 
the trustee the funds with which to pay the builder, or the builder 
may take the trust certificates in payment and sell them to the 
syndicate. The trustee issues certificates of interest in the equip- 
ment trust,’ and the rental paid by the carrier for the hire of 
the equipment is paid to the trustee in such instalments as will 
suffice to meet maturing dividend warrants and to retire a certain 
proportion of the trust certificates periodically.** The certificates 





(1892); Nat. Bank of Commerce v. Jones, 18 Okla. 555, 560, 91 Pac. 191, 193 
(1907). j 

74 Brooks v. Railway Co., ror U. S. 443 (1879); Citizens’ & Marine Bank 
v. Mason, 2 F. (2d) 352, 358 (C. C. A. 4th, 1924); Wimberly v. Mayberry & Co., 
94 Ala. 240, 10 So. 157 (1891). Contra: Meyer v. Berlandi, 39 Minn. 438, 446, 40 
N. W. 513, 517 (1888). 

75 2 MACHEN, CORPORATIONS (1908) § 1912. 

76 The classical article on this generai subject is Rawle, Car Trust Securities 
’ (1885) 8 Am. Bar Assn. Rep. 277. And see Duncan, EQuIPMENT OBLIGATIONS 
(1924) 128 and 133-45, for a very full and fair discussion of the relative priorities 
of holders of equipment obligations and mortgagees relying on an after-acquired 
property clause; a good bibliography will be found therein at pp. 340 et seq. 

77 DuNCAN, Op. cit. supra note 76, at 35. See Matter of Western Maryland 
Equipment Trust Series D, 111 I. C. C. 434 (1926), for an exposition of the 
features of equipment obligations issued under the Philadelphia Plan. 

78 “Formerly it was the practice to pay off the principal of the certificates 
by successive drawings, but now it has become more common to execute the 
certificates in series with a fixed maturity for each, usually running from one to 
ten years.” Rawle, supra note 76, at 280-81. 
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are the obligation of the trustee in the first instance and are guar- 
anteed by the carrier ® both as to principal and dividends. The 
agreement of lease provides that at the end of the lease, either (a) 
the carrier may purchase the equipment for a nominal considera- 
tion, or (b) the trustee shall assign the equipment to the carrier, 
the payment of no additional consideration being contemplated. 
The other method is the conditional sale plan (occasionally re- 
ferred to as the New York plan) whereby the trustee after paying 
off the builder — in cash supplied by the syndicate or in notes of 
the carrier which the builder proceeds to sell to the syndicate — 
executes an agreement of conditional sale with the carrier. Title 
remains in the trustee until the principal and interest on the notes 
have been paid, the notes being the direct obligation of the carrier. 
The differences between the two methods are scarcely more than 
formal. “Apart from statutes courts have disregarded the form 
of the transaction and have held that where payment of so-called 
rent nearly or quite pays the price of the goods the bargain is con- 
ditional sale and subject to the rules governing that kind of trans- 
action.” *° While the Philadelphia plan fell into temporary dis- 





“Tt is usual for these certificates to mature serially at a rate faster than the 
depreciation of the physical property; or, less frequently, a sinking fund provision 
is included in the agreement.” DuNcAN, op. cit. supra note 76, at 36. 

79 Sometimes the guarantee is by the builder. 

80 ; WILLISTON, SALES (2d ed. 1924) § 336, citing, inter alia, Fosdick v. Schall, 
99 U. S. 235 (1878). The learned author had previously said in the same para- 
graph: “ Sellers desirous of making conditional sales of their goods, but who do 
not wish openly to make a bargain in that form, for one reason or another, have 
frequently resorted to the device of making contracts in the form of leases either 
with options to the buyer to purchase for a small consideration at the end of the 
term, provided the so-called rent has been duly paid, or with stipulations that if 
the rent throughout the term is paid, title shall thereupon vest in the lessee. It 
is obvious that such transactions are leases only in name. The so-called rent 
must necessarily be regarded as payment of the price in instalments since the due 
payment of the agreed amount results, by the terms of the bargain, in the transfer 
of title to the lessee.” And see authorities collected in Wabash Ry. v. American 
Refrigerator Transit Co., 7 F. (2d) 335, 349 (C. C. A. 8th, 1925), certiorari denied 
270 U. S. 643 (1926). And in Myer v. Car Co., 102 U. S. 1, 9 (1880), the Supreme 
Court in according priority of lien to the car manufacturer said: “‘ We consider it 
unnecessary to decide in this case whether a lease of personal property at a 
specified rent, with an option in the lessee to buy for a fixed price, is in legal effect 
a conditional sale; ...” 

Popular preference for the elaborate safeguards in agreements for the issuance 
of equipment obligations has obscured the fact that the same result can be 
achieved by the simple device of a purchase-money mortgage. United States 
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repute owing to its use in a crude form in two early cases where 
the securities were denied priority and denounced as a fraud on 
the mortgagee,” and while it would certainly defeat the plan 
if the railroad were to build the cars in its own shop with its own 
materials, and then sell the cars and lease them back,* neverthe- 
less it is amply established by the authorities that, if the equipment 
trust agreement (lease) or conditional sale agreement is charac- 
terized by bona fides, and if the property sold is not property 
which is to be physically annexed to the mortgage res, but is 
“loose property, susceptible of separate ownership and separate 
liens,” ** the holders of the equipment trust obligations are pre- 





v. New Orleans R. R., supra note 38; Brady v. Johnson, supra note 27; Harris 
v. Youngstown Bridge Co., supra note 64. Or by the device of a reserved right 
in the lessor to cancel the lease and repossess itself of the property upon non-pay- 
ment of rent. Indian Creek Coal Mining Co. v. Home Savings & Merchants Bank, 
249 Pac. 499, 502 (Colo. 1926). 

81 Frank v. Denver & Rio Grande Ry., 23 Fed. 123 (C. C. Colo. 1885) ; Cent. 
Trust Co. v. Ohio Cent. Ry., 36 Fed. 520 (N. D. Ohio W. D. 1888), aff'd sub 
nom. McGourkey v. Toledo & Ohio Cent. Ry., 146 U. S. 536 (1892). See also 
Contracting & Building Co. of Ky. v. Continental Trust Co., 108 Fed. 1 
(C. C. A. 6th, 1900), petition for certiorari dismissed, 189 U. S. 514 (1903). 

82 In Cent. Trust Co. v. Ohio Cent. Ry., supra note 81, the Court said, at 536: 
“In respect to . .. the five engines built at its own shops, with its own labor 
and material, and which after completion, as Eells, the president of the railroad 
company, states, were ‘conveyed’ to the car-trust people, who paid for them 
after they were finished and in the possession of the railroad, it is clear that the 
complainant, the Central Trust Company, has the superior or paramount lien 
under the ‘ after-acquired property’ clause of the mortgage executed by the com- 
pany January 1, 1880, to secure its first-mortgage bonds.... It is not ques- 
tioned that ‘a mortgage intended to cover after-acquired property can only attach 
itself to such property in the condition in which it comes into the mortgagor’s 
hands.’ [United States v. New Orleans R. R., supra note 38.] But as regards 
the bulk of the equipment in controversy, that principle does not avail or benefit 
the petitioner, for, as already shown, neither he nor those he represents had any 
title to or lien upon such portion of the rolling stock when the same came into 
the possession and control of the railroad company.” 

83 United States v. New Orleans R. R., supra note 38. Rolling stock was held 
“loose property susceptible of separate ownership ” in Fosdick v. Schall, 99 U. S. 
235 (1878), and in Hardesty v. Pyle, 15 Fed. 778 (C. C. W. D. Pa. 1883), aff'd 
without opinion sub nom. Pile v. Wilson, 122 U. S. 642 (1887). Even statutes 
expressly declaring rolling stock to be fixtures have been so construed as not to 
impair the validity of a seller’s lien under a car-trust. Myer v. Car Co., supra 
note 80, at 12-13. 

Other cases illustrative of conditional sales agreements (or agreements which 
were leases in form but held conditional sales in substance) which have been 
allowed to secure priority over mortgage liens are Fidelity Ins., etc. Co. v. Shen- 
andoah Valley R. R., 86 Va. 1, 10, 9 S. E. 759, 762 (1889); Manhattan Trust Co. 
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ferred to the mortgagees. Their reliance is on a principle as deep 
as bed-rock, the principle that an after-acquired property clause 
“ creates a lien upon property subsequently acquired only when it 
is acquired, and in the condition in which it is acquired, and 
subject to all existing liens. 


2) 84 


Paxton Blair. 
New York Ciry. 





v. Sioux City Cable Ry., 76 Fed. 658, 660 (C. C. N. D. Iowa W. D. 18096); 
Metropolitan Trust Co. v. Columbus, Sandusky & Hocking R. R., 93 Fed. 702 
(C. C. S. D. Ohio E. D. 1899), s. c. 108 Fed. 913 (C. C. A. 6th, 1901) ; Knowles 
Loom Works v. Ryle, 97 Fed. 730 (C. C. A. 3d, 1899). And see generally Jones, 
CorPORATE Bonps AND MortcGaGes (3d ed. 1907) §§131 et seg.; 3 FLETCHER, 
op. cit. supra note 9, § 1430. 

84 Cent. Trust Co. v. Kneeland, 138 U. S. 414, 423 (1891). This principle, as 
Professor Scott has remarked (Cases ON TruSTs (1919) 674 n.), is but a logical 
sequel to the famous case of Eyre v. Burmester, 10 H. L. Cas. 90 (1862). Though 
the specific point seems untouched by authority, yet it would seem to follow 
from the foregoing, as well as from Contracting & Building Co. of Ky. v. Con- 
tinental Trust Co., supra note 81, that if a carrier has executed a first mortgage 
(containing an after-acquired property clause) and then purchases equipment 
under circumstances giving the holders of equipment obligations priority of lien, 
the issuance of a new issue of bonds under a junior mortgage and the use of 
such bonds to pay off the equipment obligations, will not confer upon such bond- 
holders priority of lien on the equipment. The after-acquired property clause of 
the first mortgage embraced it subject to the liens inherent in the act of acquisi- 
tion, and the lifting of those liens left the first mortgage as a first lien. 

While by statute in practically every state conditional sales agreements must 
be recorded in order to be completely effective, yet failure to record does not pre- 
vent the seller’s lien from being superior to that of the mortgagee’s under a prior 
mortgage with an after-acquired property clause, since such statutes “are in- 
tended for the protection of subsequent, not prior, purchasers and creditors.” 
United States v. New Orleans R. R., supra note 38. See, to the same effect, Cent. 
Trust Co. v. Marietta & North Georgia Ry., 48 Fed. 868, 874 (C. C. A. 5th, 1891) ; 
Tilford v. Atlantic Match Co., 134 Fed. 924 (C. C. N. J. 1905); Conder v. 
Holleman, 71 Ga. 93 (1883); Indian Creek Coal Mining Co. v. Home Savings & 
Merchants Bank, supra note 80. 








HARVARD LAW REVIEW — 


“LEGAL” AND “EQUITABLE” INTERESTS IN 
LAND UNDER THE ENGLISH LEGISLATION | 
OF 1925.* 


I‘ the past three years many discussions and comments have 

appeared in current legal literature with respect to the English 
Real Property Act of 1922, which was thought to effect a revolu- 
tionary change in the law of real property in England and Wales.’ 
It was provided that the Act should become effective January 1, 
1925. It was not the intention, however, that it should become 
operative in its original form; it was the expectation that before 
the date fixed for its commencement, it would be broken up and 
consolidated with earlier legislation so as to make a series of statu- 
tory enactments covering the greater part of the whole field of real 
property law.? This expectation came to somewhat belated frui- 
tion in the early part of 1925, when seven consolidation bills were 
passed by Parliament and received the royal assent. These Acts 
are entitled as follows: The Law of Property Act, 1925; * The 
Settled Land Act, 1925; * The Administration of Estates Act, 
1925; ° The Trustee Act, 1925; ° The Land Charges Act, 1925; ’ 
The Land Registration Act, 1925; * and The Universities and 
College Estates Act, 1925.° The first five of the Acts mentioned 

* The writer desires to acknowledge his indebtedness to Professor William 
Reynolds Vance and Professor Walter Wheeler Cook, of the Yale University School 


of Law, who have read the manuscript of this article and offered many helpful 
suggestions. 

1 This Act, known as The Law of Property Act, 1922 (12 & 13 Geo. V, c. 16), 
did not extend to Ireland or Scotland. See the Act, § 191 (3). And the consoli- 
dated Acts hereinafter referred to are restricted in their operation to England and 
Wales, as expressly declared in the last sections thereof. The Act of 1922 is fre- 
quently referred to as Lord Birkenhead’s Act, because of the activity of the Lord 
Chancellor in securing its passage through Parliament. 

2 UNDERHILL, THE New CONVEYANCING (1925) 3; Topham, Law of Property 
Acts (1925) 70 Sox. J. 28, 30-31. 

8 (1925) 15 Geo. V, c. 20, hereinafter referred to as L. P. A. 

4 (1925) 15 Gero. V, c. 18, hereinafter referred to as S. L. A. 

5 (1925) 15 GEO. . 23, hereinafter referred to as A. E. A. 

6 (1925) 15 GEO. . 19, hereinafter referred to as T. A. 

7 (1925) 15 GEo. . 22, hereinafter referred to as L. C. A. 

8 (1925) 15 GEO. . 21, hereinafter referred to as L. R. A. 

9 (1925) 15 GEO. . 24. 
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contain the substance of the general changes in the law, and but 
few references to the last two Acts will be necessary in the dis- 
cussion which follows. All of the Acts became effective in January 
of this year, so that they are now in actual qperation. 

It is not the purpose of this paper to recite the lengthy his- 
torical development of legal ideas culminating in this important 
legislation, nor to make a general survey of the multitudinous pro- 
visions of the various Acts. For the history and a summary of the 
detailed provisions, the reader must be referred to other discus- 
sions.*° The objective of this paper is to disclose the primary aim 
of the English legislation, and the machinery whereby it is hoped 
to accomplish it; and to determine from a critical examination of 
typical situations the exact connotation of the phrases “ legal in- 
terest ” and “ equitable interest” for the purposes of the Acts. 

In studying this recent attempt of our English brethren to sim- 
plify their law of real property, we must not forget that the situa- 
tion with respect to landholding in England is much different from 
that in this country. While we do, of course, constantly meet with 
future interests in our everyday practice of law, yet they are rela- 


tively infrequent in the grand total of real estate transactions. It 
is safe to assert from observation and experience, without exact 
statistics, that a small percentage of the land in this country is 





10 The reader will find the historical development well discussed in the follow- 
ing places: Harvey, THe LAw or Property Act, 1922 (1923) c. 1; Hudson, Cur- 
rent Land Law Reform in England (1921) 34 Harv. L. Rev. 341; Topham, supra 
note 2, at 29-31; Johnson, The Reform of Real Property Law in England (1925) 
25 Cor. L. Rev. 609. The best recent survey of the legislation may be found in the 
article last cited. The footnote references are to the consolidated Acts of 1925. An 
excellent outline of the earlier Act of 1922 by Professor Joseph H. Warren may be 
found in (1923) 21 Micu. L. Rev. 245, under the title of The Law of Property Act, 
1922. Inasmuch as the substance of the 1922 Act has been but little changed by the 
amendments of 1924, this discussion is still valuable and enlightening, but the sec- 
tion references to the 1922 Act must be translated. There are also helpful discus- 
sions of the 1922 Act by Professor W. M. Geldart, The Law of Property Bill and 
the Teaching of Law (1923) 39 L. Q. Rev. 286; and by Professor Herbert A. Smith, 
The English Law of Property Act, 1922 (1924) 30 W. Va. L. Q. 160. A summary 
by Sir Arthur Underhill, to whom must be ascribed a large share of the credit for 
suggestion of the operative principles underlying the Acts, is found in his recent 
book cited supra note 2. This is a revision of his earlier summary of the 1922 Act, 
under the title Lord Birkenhead’s Law of Property Bill (1920) 36 L. Q. Rev. 107. 
More detailed discussions will be referred to elsewhere in the text and footnotes of 
this paper. A complete bibliography of the English material is found in Bibliog- 
raphy of the New Property Acts (1926) 42 L. Q. Rev. 67, by Mr. John H. Johnson. 
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affected with future interests in the nature of reversions and re- 
mainders."* in England, on the other hand, where the strict settle- 
ment *” is customary, it is probably true that the greater portion 
of the land is held in this sort of divided ownership.** This prev- 
alence of indestructible future interests has there become a serious 
problem, because they restrict alienation of the land and com- 
plicate conveyancing. There is, moreover, no general ** system in 
England for registration of conveyances and other instruments 
affecting title to land, such as exists in probably all of our Ameri- 
can states. A system for registration of title was established as 
far back as 1862, but is as yet confined to the County of London, 
and has but a limited operation there.** It seems not to have met 
with great favor.*° In most instances, therefore, the purchaser of 





11 In Warren v. Salt Creek Drainage District, 316 Ill. 345, 147 N. E. 248 (1925), 
it appeared that 1,600 out of the 11,000 acres of land involved in the dissolution of 
a drainage district were in the hands of life tenants. This was 14% of the whole 
area. It is quite possible that the entire 1,600 acres constituted the holding of a 
single life tenant. 

12 The reader should understand that the word “ settlement ” does not neces- 
sarily connote a trust. “In settlements executed before 1925 the life estates and 
estates tail are usually legal estates.” TopHaAM, THE NEw Law oF PrRopERTY (1923) 
40. See also Epwarps, LAw or Property IN LAND AND CONVEYANCING (5th ed. 
1922) 341; WrtLiaMs, REAL Property (22d ed. 1914) 383-84. 

A strict settlement is usually made upon marriage. The more important limita- 
tions are to A, the prospective husband, for his life; remainder to A’s eldest son in 
tail; remainder to A’s second son in tail, etc. When a son, B, is born to A, that 
son becomes tenant in tail. B cannot bar the entail until he becomes twenty-one, 
and not even then without the consent of A if the latter is living. Upon the major- 
ity of B, he is persuaded by his father to join in a resettlement, under which A 
takes a life estate, and B, a remainder for life; a remainder in tail is limited to the 
eldest son of B, with further remainders to the second and other sons. This pro- 
cedure can be repeated every time an eldest son attains majority, and thus the land 
can be kept perpetually tied up if each successive father so wills it, since the eldest 
son is bound, as a practical matter, to observe his father’s wishes. For a further de- 
scription of the strict settlement, see Epwarps, op. cit., at 341-45; ToPpHAM, op. cit., 
at 40; Wit1aMs, op. cit., at 100-01; Underhill, Changes in the English Law of 
Real Property during the Nineteenth Century, in 3 Sevect Essays In ANGLO- 
AMERICAN Lecat History (1909) 674 (also found in A Century or Law ReForM 
(1901) 282). 

18 Underhill, loc. cit. supra note 12; Warren, supra note 10, at 250. 

14 There is a registry in the counties of Middlesex and Yorkshire. See Epwarps, 
op. cit. supra note 12, at 254; Emmet, NoTEs on Perusine TiTLks (10th ed. 1923) 
391-92; WILLIAMS, op. cit. supra note 12, at 212-13. 

15 See Epwarps, op. cit. supra note 12, at 455 et seg.; UNDERHILL, OP. cit. supra 
note 12, at 708 et seq. 

16 The hesitation of the English conveyancers to approve a comprehensive sys- 
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land must check the title deeds against the abstract.’” In deter- 
mining the practical utility of the reform legislation, the peculiar 
English problems must be carefully considered, for the aim of all 
legislation of this sort is the improvement of social and economic 
conditions.** 

The worst of the difficulties which beset the English convey- 
ancers seem to have been three: *® (a) the fact that persons might 
acquire vested interests of ownership under instruments executed 
far back in the past, even centuries before, without any recent 
documents to show a clear and obvious connection with the owners 
immediately preceding them; (b) the fact that land could be held 
in undivided shares (tenancy in common), often resulting in a 
minute subdivision of interest among a multitude of owners; (c) 
the rule of equity which made the purchaser of a legal estate sub- 
ject to equitable interests of which he had actual or constructive 
notice. A more detailed consideration of these points may be 
helpful by way of introduction to the remedies which the new legis- 
lation sought to apply. 

The arising of vested interests owing their origin to instruments 
dating years or even generations back was the natural result of 
the practice of strict settlement, already alluded to. The change 
of possessory ownership from a life tenant under a settlement to 
the life tenant or tenant in tail next entitled under the same 
settlement was not marked by the execution of any new deed of 
conveyance; there must always be an investigation to determine 
whether the person claiming the power as life tenant to sell the fee 





tem of title registration finds expression in the Land Registration Act, 1925. Pro. 
vision is therein made for extension of compulsory registration by an Order in Coun- 
cil, with the approval of both houses of Parliament. If the local council of the 
county affected has not requested such an order, a public inquiry must be had in 
the county, and a written report submitted. Not more than one such Order in 
Council may be made within the first eleven years after the commencement of the 
Act, and it may affect only one county. See L. R. A. §§ 120-22. See also Topham, 
supra note 2, at 224-25. 

17 EDWARDS, Op. cit. supra note 12, at 252; TopHAM, op. cit. supra note 12, at 
317-18; WILLIAMS, op. cit. supra note 12, at 604-05. 

18 It may well be doubted whether the English legislation would accomplish 
any useful purpose in the United States at the present time. See the comment of 
Mr. Henry U. Sims upon this point in his article, Notes on Codifying Real Prop- 
erty Law in the United States (1923) 36 Harv. L. REv. 987, 1000. 

19 “ Rubric,” Law of Property Amendment Act (1925) 69 Sou. J. 423-24, 741. 
See also Geldart, supra note 10, at 288; UNDERHILL, of. cit. supra note 2, at 6. 
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simple under the Setiled Land Act (hereinafter explained) was the 
person entitled under the settlement. Up to this point the burden 
would not have been intolerable. But it must be remembered that 
land was not always resettled at the majority of the tenant in tail; 
it might descend to the issue in tail. As there were usually limita- 
tions in tail to the second and other sons, a remainder of this 
character might vest in possession in a younger son generations 
after the date of the execution of the settlement. To make the 
matter more complicated, the settlement might have created 
conditional limitations (executory interests developing from 
springing and shifting uses). Such a limitation might at any 
time within the perod of the rule against perpetuities divest the 
ownership of A, and entitle B to the possession or enjoyment of 
the land, with no new deed to signalize the change, and to prove 
prima facie that the person now claiming was the one legally 
entitled.”° 

“Undivided shares,” or tenancy in common, is a source of per- 
plexity even to the American practitioner. Much more was it to 
the English conveyancer, for it was frequently employed in settle- 
ments. Not all settlements were “ strict settlements.” Property 
was often settled on several persons as tenants in common. One 
of these tenants might in turn settle his share on others as tenants 
in common, further subdividing the ownership. Mr. Harvey, in 
his book on the Property Act of 1922, states one case within his 
experience in which the shares were 1/216." Making title to a 





20 “Legal estates pass from hand to hand as the result of common law condi- 
tional limitations, shifting and springing executory uses, powers, trusts for sale, and 
other overriding dispositions which operate either at common law or under the 
Statute of Uses, in such a way as to transfer Blackacre from A, the apparent owner, 
to B without either (1) a conveyance from A to B, or (2) an order of court vest- 
ing A’s estate in B, or (3) any recent or easily verified act in the law so transferring 
the estate. In other words, Blackacre may pass automatically from A to B as the 
result, not of any recent disposition at all, but as the result —in the events which 
have happened — of some disposition contained in a settlement or other conveyance 
which may have been drafted fifty or a hundred or even two hundred years ago. 
Indeed, only last year the writer of this article had to advise a client as to his 
rights under a document which is referred to in a reported case of 1686, as a mat- 
ter of fact a strict settlement drafted by Sir Orlando Bridgman. ... Obviously 
the possibility of automatic transfers of this kind depending on documents not at 
all recent renders necessary an elaborate investigation of title . . .” “ Rubric,” 
supra note 19, at 423-24. 

21 HARVEY, op. cit. supra note 10, at 63. 
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purchaser in such a situation is a Herculean task; for all practical 
purposes the land is almost inalienable.* 

Any purchaser took subject to equities of which he had actual 
or constructive notice. He had constructive notice of any equi- 
table interest disclosed by the title deeds * back to the root ** of 
title. The likelihood of equities existing when tenancy in common 
and the settlement were so prevalent is obvious enough.” 

Some relief from the difficulties above described was afforded by 
the Settled Land Act of 1882.*° Under this legislation the tenant 
for life of settled land was given power to convey the entire inter- 
est which was the subject of the settlement, discharged from all 
interests created by such settlement. The purchase price was 
required to be paid into court, or into the hands of trustees, and 
the fund thus sécured was held upon the trusts of the settlement. 
There were numerous other provisions designed to secure those 
whose future interests in the land were extinguished, and who were 
compensated by these new interests created in the proceeds.”’ It 
will presently appear that the recent legislation is merely an exten- 
sion of the scheme of the Settled Land Act.” 





22 Topham, supra note 2, at 40. 

23 EmMMET, op. cit. supra note 14, at 385-86. 

24 This is the point in the chain of title back of which the vendor in a contract 
to convey land is not required to prove validity. Before the recent legislation the 
root of title was found in the first document forty years or more prior to the con- 
tract to convey which dealt with the entire interest which was the subject of the 
present agreement. See Epwarps, op. cit. supra note 12, at 255-58; Em™Met, op. 
cit. supra note 14, at 38, 44; ToPHAM, op. cit. supra note 12, at 323. The period of 
forty years has been reduced to thirty. L. P. A. § 44 (1). 

25 TopHaM, op. cit. supra note 12, at 314; “ Rubric,” supra note 19, at 424. 

26 (1882) 45 & 46 VIcT. c. 38. 

27 A good discussion of the Settled Land Act of 1882 may be found in Ep- 
WARDS, Op. cit. supra note 12, at 55-67. 

28 UNDERHILL, Op. cit. supra note 2, at 8; Law of Property Bills (1924) 69 Sot. 
J. 119, 120. In the latter comment reference is made to §3 of the Act of 1922, 
which has become § 2 of L. P. A. (the “curtain clause”), in these terms: “ The 
clause in fact is almost entirely declaratory of existing law, and anyone who com- 
pares our above general statement of existing law and conveyancing practice will 
at once see that this is correct.” 
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Lecat “ Estates” AND “ INTERESTS ”’ 


We are now ready to consider some of the provisions of the 1925 
legislation. According to the first section of the Law of Property 
Act, there may be created “ at law ” “estates ” in land and also 
“interests or charges.” The “ estates ” are: 

(a) An “estate in fee simple absolute in possession; ” 

(b) A “term of years absolute.” 

The “ interests or charges ” are: 

(a) An “ easement, right, or privilege in or over land for an 
interest equivalent to an estate in fee simple absolute in posses. 
sion or a term of years absolute; ” 

(b) A “rentcharge in possession issuing out of or charged on 
land being either perpetual or for a term of years absolute; ” 

(c) A“ charge by way of legal mortgage; ” 

(d) Land tax, tithe rentcharge, etc.; 

(e) “Rights of entry exercisable over or in respect of a legal 
term of years absolute, or annexed, for any purpose, to a legal 
rentcharge.” 

All other estates or interests in land take effect as ‘“‘ equitable in- 
terests ” only. 

It is at once apparent that any simplification achieved by this 
section has been accomplished by the expedient of converting 
“legal ” estates or interests into “ equitable.” No estates or inter- 
ests are abolished. In Section 4 it is expressly provided that in- 
terests in land which before the Act could have been created as 
“legal interests ” shall be capable hereafter of being created as 
“ equitable interests.” Before the full effect of this conversion of 
the “legal” into the ‘‘ equitable” can be understood, one must 
know what these terms mean in this piece of legislation. No at- 
tempt at definition is made, however, in the Act. The definition 
remains to be constructed out of the popular concept of “ legal ” 
and “ equitable,” with whatever light is shed upon the problem by 
the nature of the provisions of the Act itself. Some assistance may 
be derived from Section 2, which declares that under certain 
conditions a conveyance to a purchaser of a “legal estate ” shall 
“ overreach any equitable interest or power affecting that estate,” 
regardless of notice. The suggestion here is that “ legal ” estates 
are indestructible, while “ equitable ” interests are sometimes, at 
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least, subject to destruction by a conveyance of the “ legal ” inter- 
ests to which they are attached. 

Mr. Eustace Harvey has severely criticized the use of these 
terms “ legal ” and “ equitable” as inappropriate after the fusion 
of law and equity by the Judicature Act of 1875. He thinks it un- 
fortunate to have to inquire what a court of “law” would have 
done before 1875 to determine whether you are dealing with a 
“egal ” estate or not.*® But Mr. Alfred F. Topham, who was one 
of the committee responsible for the drafting of the bills, takes a 
contrary view. “ The phrase ‘ capable of existing at law’ has been 
somewhat criticised, but in my view it seems quite correct. An 
estate existing at law, of course historically, is an estate which was 
recognised by the old Courts of Law. That has all gone in a sense 
since the Judicature Act, but they are still estates recognised at 
law and the great ptactical difficulty is this: that an estate existing 
at law, or a legal estate, affects and binds a purchaser whether he 
has notice of it or not — subject, of course, to exceptions that have 
grown up from time to time. On the other hand an equitable in- 
terest is one which does not affect a purchaser of a legal estate 
unless he has actual or constructive notice — again subject to an 
increasing number of exceptions. But that is the difference be- 
tween the two.” *° We may proceed tentatively, then, upon the 
supposition that Mr. Topham’s explanation is a sound exposition 
of the distinction intended in the Act. 

One notes in this first section of the Act a rather feeble attempt 
to differentiate between a legal “estate ” and a legal “ interest.” 
Of seven aggregates of legal relations listed, two are called 
“estates ” and the remaining five, “ interests or charges.” Prob- 
ably the idea was to use the word “ estate ” with reference to those 
aggregates of legal relations which included the right to possession, 
and to designate as “interests ” or “‘ charges ” all others. Doubt- 
less the word “ estate ” was first used with reference to interests 
entitling the owner to present or future possession.** Later writers 





29 Harvey, op. cit. supra note 10, at 40-41. 

80 Topham, supra note 2, at 45. 

81 “ An estate in lands . . . signifies such interest as the tenant has therein. . . 
It is called in Latin status; it signifying the condition, or circumstances, in which 
the owner stands with regard to his property. And to ascertain this with proper 
precision and accuracy, estates may be considered in a threefold view . . . 

“ First with regard to the quantity of interest which the tenant has in the tene- 
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have used “ estate ” in connection with easements and other “ in- 
corporeal” or non-possessory interests, but only to signify a time 
element such as was found in some one of the possessory interests. 
There may be an easement for life or for years; one may speak of 
a “life estate” or an “ estate for years” “‘in the easement.” * 
But likely few would think of classifying easements generically 
under the title of “estates.” The possessory interests classified 
by the draftsman of the Act under the head of “ estates” all in- 
volve the time element; viz., the fee simple and the estate for 
years. But the word “ easement,” unqualified, expresses no time 
element; it merely states certain legal relations without reference 
to time. For that reason a lawyer might feel it inappropriate to 
list “‘easements ” under the heading “estates.” So far as the 
Latin derivation is concerned, “ estate ” might be used quite prop- 
erly to include easements generically, being thus made synony- 
mous with “ interest.” ** After having made this distinction be- 
tween “estates” and “ interests ” in subsections (1) and (2), the 
draftsman then slurs it over and practically repudiates it in sub- 
section (4), where he declares that the “estates, interests and 


charges which under this section are authorized to subsist or to be 
conveyed or created at law are . . . in this Act referred to as 


‘legal estates’. . . .”** 
ment, this is measured by its duration and extent. Thus, either his right of pos- 
session is to subsist for an uncertain period .. . 

“ An estate of freehold, liberum tenementum, or franktenement, is defined by 
Britton to be ‘ the possession of the soil by a freeman.’ And St. Germyn tells us, 
that the ‘ possession of the land is called in the law of England the franktenement 
or freehold.’ Such estate therefore, and no other, as requires actual possession of 
the land, is legally speaking freehold: which actual possession can, by the course of 
the common law, be only given by the ceremony called livery of seisin. . . .” 2 BL. 
Comm. *103-04. 

“Let us here notice that the essential quality of ownership belongs equally to 
all freehold estates. For every freeholder, whether in fee simple, fee tail, for life 
or otherwise, has the right to maintain or recover possession of his land as against 
all the world. While he remains in possession he may exclude all others from his 
land.” WurtLiaMs, op. cit. supra note 12, at 65. 

“The most distinctive feature of the law of land as established in England, and 
from there brought to this country, is the doctrine of estates, by which the dura- 
tion of one’s right of pcssession of the land, with the incidental rights of user, is 
made dependent on the character of the estate which he has in the land.” 1 Trr- 
FANY, REAL Property (2d ed. 1920) 35. 

32 ; TIFFANY, op. cit. supra note 31, at 37; WILLIAMS, op. cit. supra note 12, at 
442. 33 See first quotation from BLACKSTONE, supra note 31. 

34 See also L. P. A. § 205 (1) (x). Mr. Topham explains the distinction by say- 
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It may be doubted whether there is any sufficient reason for 
attempting a distinction between these two words. A right of 
entry is classed as an “ interest.” Certainly, a right of entry does 
not entitle one to the possession of land until entry made for con- 
dition broken; speaking analytically, the right of entry is essen- 
tially a power which enables the “ holder ” thereof to alter radi- 
cally the legal relations of the owner of the estate subject to the 
power; *° the effect of an exercise of the power is usually expressed 
by saying that the estate subject thereto is “ divested.”” Compare 
for a moment this right of entry which is called in the Act an 
“interest ” with another one of the legal aggregates of property 
which may exist. One of the two “ estates” allowed is a “ fee 
simple absolute in possession,” and the other is a “term of years 
absolute.” Let us assume for the purposes of the comparison that 
we understand what these conceptions are, even though no defini- 
tion of “ fee simple absolute ” is to be found anywhere in the Act 
in express terms. It is provided that a legal estate may subsist 
concurrently with or subject to any other legal estate in the same 
land.*® Let us suppose that A is the owner in fee simple of Black- 
acre; that he makes a lease for one thousand years to B. The lat- 
ter’s estate is legal; he is entitled to present possession of the land. 
However, A still has a legal estate because he has not disposed of 
the whole of his ownership, and the Act declares that two legal 
estates can exist concurrently. But A’s interest is now materially 
changed in character; no longer is he entitled to present posses- 
sion; he has a future right *’ to possession after one thousand years 
have elapsed (omitting consideration of the possibility of termina- 
tion of the term otherwise than by lapse of time). What is the 
substantial difference between a right to possession after one 
thousand years and a right of entry for condition broken? It is, 
of course, likely that A will have reserved a rent, which may be of 





ing that it would not have sounded like simplification to start off with seven “ es- 
tates’; so the number of “ estates” was cut to two, and provision then made for 
five “interests.” Supra note 2, at 45. 

35 See Cook, Hohfeld’s Contributions to the Science of Law (1919) 28 YALE 
L. J. 721, 725; Hohfeld, Some Fundamental Legal Conceptions as Applied in Judi- 
cial Reasoning (1913) 23 ibid. 16, 44; Corbin, Legal Analysis and Terminology 
(1919) 29 ibid. 163, 168. 

36 L. P. A. §1 (5). 

87 See Corbin, Rights and Duties (1924) 33 YALE L. J. Sor, 511. 
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great value, but this is a property interest distinct from the rever- 
sion, and readily separated therefrom. Aside from this possi- 
bility, a reversion is no more valuable than a right of entry. Why 
should the one be described as an “ estate’ and the other as an 
“ interest ”’?** There seems to be little practical utility in such a 
distinction. 

The above comparison suggests another point worthy of com- 
ment. As has been indicated, there may be a fee simple in rever- 
sion. At least, that is the way we would ordinarily describe the 
interest which A has after a grant of the one-thousand year term.” 
But the Act recognizes as a legal estate only the “ fee simple 
absolute in possession.” Whatever “absolute” may mean, A’s 
interest remaining is certainly not in possession, unless we indulge 
in the language of feudalism and say that the possession of the 
termor is that of the freehold tenant.*° In its use of “ possession ” 
the Act goes back to the feudal land law.** After abrogation of 
almost every other trace of the ancient law, this lapse into the 
language of feudalism seems unfortunate. 

The discussion has already disclosed the fact that the list of 
legal “ estates ” and “ interests ” contains two future interests — 
a reversion after a legal term, and a right (power) of entry exer- 
cisable over a term or annexed to a legal rentcharge. A hasty 
reading of the Act and some of the comments thereupon might 
lead to the conclusion that all future interests have been shifted 
into the equitable class. We may now consider whether there are 
other similar future interests preserved in their “ legal ” character. 
Allusion has already been made to the fact that no definition is 





88 On the meaning of “interest” and “ property,” see Corbin, supra note 35, 


at 173. 

89 TIFFANY, Op. cit. supra note 31, at 100; CHALLIS, REAL Property (3d ed. 
Ig11) 80. 

40 CHALLIS, op. cit. supra note 39, at 99-100, 233; LEAKE, Property IN LAND 
(2d ed. 1909) 231-32. 

41 “* Possession ’ includes receipt of rents and profits or the right to receive the 
same, if any... .” L. P. A. § 205 (1) (xix). “ The creation of a term reduces the 
fee simple to a reversion, but if the term is at a rent, the reversioner is entitled to 
receipt of rent. Hence ‘ possession’ of land is usually meant to cover actual posses- 
sion and receipt of rent, and the term gives the right to actual possession.” Law of 
Property Act, 1922 (1923) 67 Sox. J. 418, 419. But suppose no rent is reserved on 
the lease? A rentcharge may be reserved on a fee simple (L. P. A. §1 (2) (b)); 
but this reservation does not give the owner of the rentcharge “ possession ” of the 
land out of which such rent “ issues.” 
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offered of a “ fee simple absolute,” or even of a “fee simple.” A 
“term of years absolute ” is defined, however, so as to include a 
term defeasible by condition subsequent, either in the form of re- 
entry or cesser (as on repayment of a mortgage debt secured by 
grant of a term), but to exclude a term determinable on a life.’ 
But it would seem that “ fee simple absolute ” must exclude a fee 
simple on condition subsequent (other than a condition of for- 
feiture for non-payment of rent), because no provision is made in 
the list of legal interests for a right of entry on a fee simple except 
in the one case of a right of entry annexed to a legal rentcharge. 
One is left in some doubt as to the exact nature of the interests 
resulting from the creation of a “ determinable ” or “ qualified ” ** 
fee simple. It is provided ** that a fee simple subject to divestiture 
under the Land Clauses Acts, or the School Sites Acts, or similar 
statutes, shall be regarded for the purposes of the Law of Property 
Act as a fee simple absolute, but shall remain “liable to be di- 
vested as if this Act had not been passed.” The title acquired by 
a voluntary conveyance under the School Sites Acts seems to be a 
determinable fee.*° The interest remaining in the grantor was a 
legal possibility of reverter before the recent Act. If such a fee 
simple is to be subject to divestiture as if the Law of Property Act 
had not been passed, it would seem that a /egal interest must still 
remain in the grantor. Perhaps, therefore, there may be a legal 
future interest not included in the list set forth in Section 1.*° 
Except as above indicated, all rights of entry for condition broken 
exercisable over fees simple, and ail possibilities of reverter, are 
equitable interests; *’ and the ‘“ fees simple ” in respect to which 
they exist are “at law ” “ absolute.” 





42 L. P. A. § 205 (1) (xxvii). 

43 Trrrany, op. cit. supra note 31, § 93. 

447, P.A.§7 (1). 

45 See (1841) 4 & § Vict. c. 38. It is therein provided: “.. . that upon the 
said land . . . ceasing to be used for the purposes in this Act mentioned, the same 
shall thereupon immediately revert to and become a portion of the said estate held 
in fee simple [i.e., estate of the donor] . . . as fully to all intents and purposes as 
if this Act had not been passed. . . .” 

46 Note also L. P. A. § 7 (2), providing that a fee simple held by a corporation 
and liable to determination by reason of the dissolution of such corporation, is a fee 
simple absolute for the purposes of the Act. And see L. P. A. § 3 (3). 

47 Where it is desired to create a determinable fee simple, or a fee simple on con- 
dition subsequent, apart from the statutory cases referred to, a settlement must be 
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Perhaps it could scarcely be expected that the draftsman should 
have undertaken to define a “ fee simple”; likely it was wiser to 
permit that definition to be gleaned from the cases. There is no 
constant aggregate of legal relations denoted by the words “ fee 
simple.” It may be that A has all the rights, privileges, powers 
and immunities with respect to Blackacre which the law concedes 
to an individual person. In such a case it may be appropriate to 
say with Blackstone: “‘ This is property in its highest degree; and 
the owner thereof hath absolutum et directum dominium, and 
therefore is said to be seised thereof absolutely in dominico suo, 
in his own demesne.” ** Or to say that “an estate in fee simple 
is the entire interest and property in the land.” *® But at common 
law A may burden Blackacre with easements, profits, restrictive 
covenants and rentcharges, may then make a demise of it subject 
to these interests for a term of one thousand years, and still have 
a “ fee simple ” left. Obviously enough, the exact composition of 
his aggregate of legal relations, as well as its monetary value, has 
been much altered, though the label “ fee simple” remains the 
same. The essence of this common law conception of “ fee 
simple ” seems to be a right to possession, present or future, condi- 
tional or unconditional, which will ‘“ descend” to the “heir.” 
Though enjoyment of the land is postponed far into the future, 
and the privileges of user so cut down that the ownership is 
practically valueless in the market, the interest may be described 
as a “ fee simple,” provided this right to possession exists. 





made, vesting a legal fee simple “ absolute ” in the one first entitled to enjoyment, 
and an equitable possibility of reverter or right of entry in the grantor. See S. L. 
A. §§ 1 (1) (ii) (c), 117 (1) (iv). See also Law of Property Act, 1922 (1923) 67 
Sor. J. 419. 

Sir Benjamin Cherry, speaking of the legal rights of entry, said: “. . . they are 
made legal interests because it is essential, first that we should have a power of re- 
entry in the case of leasehold land, and secondly that legal rentcharges must neces- 
sarily have annexed to them powers of entry over the land on which the charge is 
imposed in order to compel payment thereof.” Law of Property Acts (1925) 70 
Sox. J. 81, 97. 

48 2 Bi. Comm. *105. 

49 TIFFANY, OP. cit. supra note 31, at 43. 
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THE NATURE OF EQUITABLE INTERESTS 


We have now observed the transfer of the great bulk of future 
interests from the “ legal ” class into the “ equitable.” This alone 
would not have worked much improvement in the law. Reference 
has already been made to the further step taken in Section 2. That 
is a provision whereby the equitable interests may be “ over- 
reached ” or destroyed as to the land by a conveyance of the legal 
estate. In the phraseology of English writers, the equities are to 
be “kept off the title.’ These Sections 1 and 2 are the main 
cogs of the whole machinery of the legislation. We will now ex- 
amine certain important situations, involving the concurrence of 
legal and equitable interests in the same land, in order to point 
out more clearly how the machinery operates. Four cases will be 
discussed: (a) the trust for sale; (b) “settled” land; (c) non- 
settled land; (d) mortgaged land. 


THe Trust FoR SALE 


This situation is not in all respects the most important of those 
above mentioned. Nor is it here that the new legislation has made 
the most pronounced changes in the former law. Indeed, there is 
but little alteration in the incidents of a trust for sale under the 
hew law. The reasons for dealing first with this particular rela- 
tionship are that it is the simplest expedient for overriding equi- 
table interests, and that all of the provisions for overreaching 





50 “ Vou will notice, too, that a purchaser is not to be concerned with the trusts 
of the proceeds of sale. You will say that that is already the law. To some extent 
that is true... .” Cherry, supra note 47, at 127. 

51 “ Qwners of land were anxious that it should be easy to sell their land, or 
mortgage, in case of necessity, with the least possible expense; to do this it was de- 
sirable that the title should be so simple and free of possible burdens or equities as 
possible. On the other hand, they were desirous of preserving the complicated 
limitations to which social opinion had grown accustomed in family entails, mar- 
riage settlements, and deeds of family arrangement. How was this dual purpose to 
be served ? 

“In the eighteenth century conveyancers discovered a way of effecting both 
purposes at once. This device is that of the Trust for Sale. Blackacre, when it 
was desired to settle it, was conveyed by its owners to trustees, who held it on 
trust for sale, and the purchaser was excused from seeing to the application of the 
purchase money. At the same time a Declaration of Trust or some similar docu- 
ment was executed by the trustees indicating the trusts on which they held the 
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equitable interests embodied in the Acts are merely an adaptation 
or enlargement of the principle of this trust for sale.*? 

The existence of a trust does not in every case give the trustee 
power to sell the land to the destruction of the cestui’s interest 
therein.” A sale to a bona fide purchaser for value will destroy 
the cestui’s equitable interest whether or not there is a power of 
sale in the trustee.* But if the trustee has a power to sell, the 
interest of the cestui is extinguished even where the purchaser 
takes with notice, provided that the rules of equity as to receipt 
for the purchase money are complied with.” It was originally the 
rule in equity that a purchaser held the land subject to a claim in 
favor of the cestui until proper application of the purchase money 
had been made, or the receipt of the cestui procured,” except in 
cases where the trust instrument provided expressly or by implica- 
tion of fact that the receipt of the trustee alone should suffice.” 
But now by statute in England” and in many of the United 
States © the receipt of the trustee alone is sufficient in all cases 
where he sells under the powers of the trust. Thus, the interest of 
the cestui in the land may be extinguished, and in lieu thereof an 





land and, after it had been sold, the proceeds. In this way the trustees (who, of 
course, might be the settlor himself) could give a good title to a purchaser who 
need not worry about the rights of the beneficiaries under the Trust Deed nor yet 
to the application of the purchase money. At the same time all the desired uses 
and limitations could be preserved in the proceeds of the trust.” “ Rubric,” The 
Nine Acts and the New Law (1925) 69 Sot. J. 856, 857. And see Law of Property 
Bills (1924) 69 Sox. J. 1109. 

52 “ When the draftsman of the Law of Property Act, 1922, set out to undo the 
work of Sir Ortanpo BripGMAN, he naturally thought of the familiar device of the 
Trust for Sale. He naturally proceeded to adopt it to his purposes. The New 
Conveyancing accordingly uses this as the basis of all Settlements.” “ Rubric,” 
supra note 51, at 857. See also “ Rubric,” The Law of Property Acts, 1922, 1923 
and 1924 (1925) 69 Sov. J. 634. 

53 Perry, TRUSTS AND TRUSTEES (6th ed. 1911) 1264. 

54 GopEFROI, TRUSTS AND TRUSTEES (4th ed. 1915) 576; Lewin, Law or TrusTs 
(12th ed. 1911) 1100; Perry, op. cit. supra note 53, at 364. 

55 Lewin, op. cit. supra note 54, at 528; Perry, op. cit. supra note 53, at 1299. 

56 LEewIN, op. cit. supra note 54, at 536; PERRY, op. cit. supra note 53, at 1303; 
UNDERHILL, TRUSTS AND TrusTEES (1st Am. ed. 1896) 356. 

57 Lewin, op. cit. supra note 54, at 536-37; Perry, op. cit. supra note 53, at 
1305-07; UNDERHILL, loc. cit. supra note 56. 

58 Lewin, op. cit. supra note 54, at 535; Perry, op. cit. supra note 53, at 1303 
(a); UNDERHILL, Trusts AND TRUSTEES (7th ed. 1912) 346. 

59 Perry, loc. cit. supra note 58. 
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interest created in the proceeds of the sale, which the trustee must, 
of course, hold on the original trusts.*° 

This device for overreaching equities has been somewhat 
strengthened by the Law of Property Act, 1925. It is expressly 
provided that a purchaser from the trustee need pay no attention 
to the disposition of the proceeds, provided he has paid the pur- 
chase money into the hands of not fewer than two trustees, being 
individuals, or a trust corporation.®** This qualification protects 
the various beneficiaries against the dishonesty or incompetence of 
a single trustee, who might be without financial responsibility.” 
The trustees have power to postpone the sale, unless a contrary 
intention appears in the trust instrument.** This provision is of 
great importance, for it makes it possible to use the trust for sale as 
a form of settlement °*° for the benefit of several persons in succes- 
sion, while preserving the complete alienability of the land at all 
times. As the trustees are expressly exempted from liability for 
any damages arising out of a postponement,” they will be under 
no pressure to sell, and can exercise their discretion according to 
the wishes of the beneficiaries and the state of the land market. In 
order that a settlor may not virtually tie up the land by appointing 


a great number of trustees who would not agree among themselves 
upon a sale, or by imposing consent of several beneficiaries as a 
condition precedent to the exercise of the power by the trustees,’ 
it is provided that there shall not be more than four trustees; * 
and that if the consent of more than two persons shall be made re- 
quisite to execution of a trust for sale, consent of any two shall be 
sufficient in favor of a purchaser.*® In one direction the power of 





60 See extracts quoted supra notes 51 and 52. 

61 L. P. A. § 27 (1). 

62 L. P. A. § 27 (2). 

63 “ This provision as to payment to at least two trustees is compulsory, not- 
withstanding anything in the trust instrument to the contrary (sect. 27 (2) ), and is 
one of the principal safeguards of the Act. But it does not extend to a sale by a 
sole personal representative.” UNDERHILL, op. cit. supra note 2, at 59. 

64 L. P. A. § 25 (1). 

65 See WILLIAMS, SETTLEMENT OF REAL EsTATES (1879) 124-25. 

66 L. P. A. § 25 (2). 

87 Provisions requiring consent of cestuis to a sale are valid. GopEFROI, op. cit. 
supra note 54, at 328-29; WILLIAMS, op. cit. supra note 65, at 125. 

68 T. A. § 34 (2). 

69 L. P. A. § 26 (1). It is also provided that in favor of a purchaser the con- 
sent of any person under a disability may be dispensed with. L. P. A. § 26 (2). 
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trustees to destroy equitable interests has been materially in- 
creased. Prior to the Act, only those equities created by the trust 
for sale were liable to destruction. But now it is provided that 
trustees for sale shall have all the powers of a tenant for life under 
the Settled Land Act, 1925.7° A tenant for life under the Settled 
Land Act has power to overreach by his conveyance certain equi- 
table interests antedating the settlement, as we shall subsequently 
see. It is more convenient to postpone determination of the extent 
to which this provision has increased trustees’ powers until we 
come to the matter of settled land.” 

It is perhaps sufficiently apparent that the trustees will have 
vested in them the “legal estate” which is the subject of the 
settlement, and will be ‘“‘ estate owners ” within the meaning of that 
term as employed in the Act.” If the whole aggregate of beneficial 
relations which the law recognizes with respect to land is settled, 
there is a “‘ fee simple ” in the trustees; if only a term of years is 
settled, the trustees have, of course, nothing more than a legal 
term. 


“ SETTLED”? LAND 


Here the changes effected by the new legislation are far more 
apparent than real. Reference has already been made to the 
Settled Land Act of 1882,”* under which a tenant for life, or a 
person standing in a similar position with respect to future limita- 
tions, was given power to sell the entire interest conveyed by the 
settlement, and the owners of the particular interests destroyed as 
to the land were given similar interests in the fund created by the 
sale. The new Act has enlarged the definition of settlement; has 
increased the powers of the life tenant, both as to user and improve- 
ment of the land, and as to uverreaching of future interests; and 
has adopted a new legal theory and terminology to explain the 
results. 

First, as to the definition of a settlement. It is provided ™ that 
any instrument under which land stands — 





70 L. P. A. § 28 (1). 

71 See note 149 infra. 

72 “* Estate owner’ means the owner of a legal estate... .” L. P. A. § 205 
(1) (v). 

73 Note 26 supra. 

74 $.L. A. $1 (1). 
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(i) limited in trust for any persons by way of succession; or 
(ii) limited in trust for any person in possession — 

(a) for an entailed interest; 

(b) for an estate in fee simple or term of years absolute 
subject to an executory limitation over on failure 
of issue or any other event; 

(c) for a base or determinable fee or any correspond- 
ing interest in leasehold land; 

(d) being an infant, for an estate in fee simple or a term 
of years absolute; or 

(iii) limited in trust for any person for an estate in fee simple 

or for a term of years absolute contingently on the hap- 

pening of any event; or 

(iv) limited in trust for a married woman of full age in pos- 

session for an estate in fee simple or a term of years 

absolute or any other interest with a restraint on an- 
ticipation; or 
(v) charged, whether voluntarily or in consideration of mar- 

riage or by way of family arrangement, with payment of 
any rentcharge for the life of any person, or any less 
period, or of any capital, annual, or periodical sum for 
the portions, advancement, maintenance, or otherwise 
for the benefit of any persons, with or without any term 
of years for securing or raising the same; 

creates a settlement. The American reader who is unfamiliar with 

the English Settled Land Acts should read this definition carefully, 

for the settlement is by far the most effective piece of machinery 

for overreaching equitable interests in the whole legislation. 

The definition of “ settlement ” in the Act of 1882 was similar 
to that above, but somewhat narrower.” A difference which one 
observes immediately upon comparison of the two Acts is that in 
the earlier legislation a settlement was declared to result from any 
instrument under which land stood “ limited to or in trust for any 
persons by way of succession”; whereas under the new law a 
settlement arises from any instrument under which land is “ limited 
in trust for any persons by way of succession.” ‘This slight varia- 
tion of language, caused by omission of the words “ to or” sug- 
gests at the outset a fundamental difference between the old and 


75 See (1882) 45 & 46 Vict. c. 38, § 2 (1). 








266 HARVARD LAW REVIEW 


the new settlements. Under the old law there could be a settle- 
ment with successive legal estates. Indeed, as a rule the interests 
resulting from a settlement under the Act of 1882 were degal inter- 
ests." The life tenant had a “power” by which he could ex- 
tinguish even legal future interests in the land and create similar 
interests in the proceeds of sale. But it has already been pointed 
out that life estates and remainders are now equitable interests 
only. It is appropriate, therefore, to refer to all settlements as 
limitations “ in trust for ” several persons “ by way of succession,” 
as will more clearly appear presently. 

It is apparent from the definition of “ settlement ” that there 
will be many cases in which there is no life tenant in the ordinary 
sense of that word; e.g., under Section 1 (i) (ii) (b) of the new 
Settled Land Act a tenant in fee simple subject to an executory 
limitation over, holds under a “settlement.” It was necessary, 
therefore, to make a list of persons who should stand in the same 
position as an ordinary life tenant and have the same powers. 
Such a list was found in the 1882 Act.” A life tenant is defined in 
the new Act,” and an enumeration made of persons who occupy a 
similar relationship to the future limitations, and who shall 
be deemed included whenever reference is made to “the life 
tenant.” ’® It is scarcely possible to make an accurate generaliza- 
tion with respect to this enumeration, but it will suffice for the 
purposes of this discussion to say that the person who is entitled 
under a settlement to the present enjoyment of the land has the 
powers of a life tenant, provided he is of full age.*° When there is 
no tenant for life, or person entitled to exercise the powers of such 
under the Act, the trustees of the settlement have those powers, 
and are known as “ statutory owners.” ** Such a case arises where 
the person entitled to present enjoyment is an infant.* 

Let us now look at the provisions respecting the creation of a 





76 See note 12 supra. 

77 (1882) 45 & 46 Vict. c. 38, $ 58 (1). 

78 “The person of full age who is for the time being beneficially entitled under 
a settlement to possession of settled land for his life is for the purposes of this Act 
the tenant for life of that land and the tenant for life under that settlement.” 
S. L. A. § 19 (1). 

7 Ibid. § 20 (1); and see ibid. § 117 (1) (xxviii). 

80 See UNDERHILL, Op. cit. supra note 2, at 52. 

81 S. L. A. §§ 23 (1) (b), 117 (1) (xxvi). 

82 See zbid. § 117 (1) (xxvi). 
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settlement. It may be done either inter vivos or by will. Where 
the settlor creates it inter vivos, he must convey to the “ tenant 
for life” or “ statutory owner ” by a “ principal vesting deed ” the 
legal estate which is the subject of the settlement.® So, if A, own- 
ing Blackacre in fee simple without encumbrances, desires to make 
a settlement on B for life, with remainder to C for life, and remain- 
der to D in fee simple, he will execute a deed conveying the legal 
fee simple to B. This “ principal vesting deed ” ** will contain © a 
description of the land, of course; a statement that it is conveyed 
to the grantee upon trust; the names of the persons who are to act 
as trustees of the settlement; and a few other provisions immaterial 
at this moment. There will be executed at the same time a second 
instrument, known as the “ trust instrument,” ** which will de- 
clare in very much the usual manner *’ the equitable limitations of 
the settlement, and name the trustees of the settlement. The 
latter must be the same persons named in the vesting deed. It 
should be noted that the trustees of the settlement do not as a rule 
hold the legal title to the land settled; they are charged with vari- 
ous duties by the Act, among the most important of which is re- 
ceipt of the proceeds of any sale made of any portion of the settled 
land. If the settlement is created by will, the will itself is the trust 
instrument.** At the death of the settlor the land will vest in his 
personal representative,*® who is bound® to convey it by a 
“vesting assent ”® to the life tenant, subject to the usual inci- 
dents of administration. 


83 [bid. $4 (1) & (2). “.. . the fee simple or term which is the subject of the 
settlement shall be vested from time to time ... in the person (called ‘ the estate 
owner’) who, under the settlement, would have the powers conferred upon tenants 
for life and other limited owners by the new Settled Land Act.” UNDERHILL, op. 
cit. supra note 2, at 30. 

84S. L. A. 885 (1), 117 (1) (xxxi). 

85 Ibid. § § (1). 

86 Tbid. § 4 (1) & (3). 

87 “ You simply there recite the vesting deed and you thereby declare that the 
tenant for life agrees that he will hold the hereditaments comprised in the vesting 
deed on the following trusts. Then you set out the trusts in the ordinary way.” 
Topham, supra note 2, at 78. 88 S$. L.A. § 6 (a). 

89 A. E. A. §1 (1). This is not a new departure in England. Under the Land 
Transfer Act of 1897, land devolved upon the personal representative in testacy or 
intestacy. See Epwarps, op. cit. supra note 12, at 35, 374. 

90 S. L. A. $$ 6 (b), 7 (2). 

91 [bid. § 117 (1) (xxxi); A. E. A. § 36 (1), (2), (4). 
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It would seem from this description of the manner of making a 
settlement, that the result might be described as the creation of a 
trust of the legal estate in the “ life tenant” for the benefit of him- 
self for life, and then for those entitled under the subsequent 
limitations.*? This trust aspect of the settlement merits closer at- 
tention. That the trust idea lies at the basis of the new settlement 
is clear enough. Speaking of the trust for sale, an English writer 
has said: “ The New Conveyancing accordingly uses this as the 
basis of all Settlements. . . . Needless to say, this device is not 
new even as a statutory contrivance. The Settled Land Acts, of 
course, adopted this idea, although they did not carry it out quite 
in the way now provided by the New Law.” ” 

There is nothing startling in the conception of a person holding 
a legal estate in trust for himself for life, with equitable remainder 
to others. It is well understood that a trustee is not necessarily 
disqualified by reason of his having a beneficial interest in the 
trust to be administered.** If the circumstances of the particular 
case are such that the interests of the other cestuis will likely be 
prejudiced by his acting, he will be removed by a court of equity 
and a new trustee appointed.*” The legislative authority may de- 





92 “You simply convey the land to the tenant for life . . . declare that the 
land . . . is vested in that tenant for life in fee simple upon the trusts of a trust 
instrument of even date. . . .” Topham, supra note 2, at 78. And see WILKINSON, 
A GuwE TO THE LAw oF Property ACT, 1922 (1923) 18-109. 

93 “ Rubric,” supra note 51, at 857. 

94 “ Cestuis que trust are not, as such, incapacitated from being trustees for 
themselves and others; but, as a general rule, they are not altogether fit persons for 
the office, in consequence of the probability of a conflict between their interest and 
their duty.” Lewin, op. cit supra note 54, at 41. See also Perry, op. cit. supra 
note 53, at 47. 

95 Where there is a trust to sell and divide the proceeds among the trustees and 
other cestuis, the trustees beneficially interested have been held competent to act. 
Burbach v. Burbach, 217 Ill. 547, 75 N. E. 519 (1905); Story v. Palmer, 46 N. J. 
Eq. 1, 18 Atl. 363 (1889). A trustee who was entitled to one-half the income of 
the trust property for her life was held competent in Woodward v. James, 115 N. Y. 
346, 22 N. E. 150 (1889). So also, in Sweet v. Schliemann, 95 App. Div. 266, 88 
N. Y. Supp. 916 (1904). And in the following cases it was held that a beneficiary 
entitled to the whole income for life might act as trustee: Nellis v. Rickard, 133 
Cal. 617, 66 Pac. 32 (1901); Robertson v. Brulatour, 188 N. Y. 301, 80 N. E. 938 
(1907). Cf. Haendle v. Stewart, 84 App. Div. 274, 82 N. Y. Supp. 823 (1903). 
Where the execution of the trust calls for exercise of a discretion by the trustee 
which the latter’s beneficial interest might influence unfavorably to the other cestuis, 
the trustee should be replaced. So, where the trustee was herself entitled to main- 
tenance for life in a manner depending upon the judgment of the trustee. Rogers v. 
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clare that in certain instances a trustee shall not be disqualified by 
reason of beneficial interest; in effect they have done so in the 
Settled Land Act. And there seems to be no reason why such an 
enactment should not be regarded as socially sound legislation. 
It may be said that the life tenant will not properly consider the 
interests of those in remainder and reversion when he is determin- 
ing the expediency of a sale. The answer would seem to be that 
normally his interest is not in conflict with that of the other bene- 
ficiaries under the settlement. It must be remembered that the 
proceeds of the sale are not paid into the hands of the life tenant 
himself, but rather to two trustees or a trust corporation, named 
in the settlement or chosen as therein provided, or appointed by 
the court.°° There are also other provisions designed to protect the 
interests of the other beneficiaries.” Finally, it may be remarked 
that the same thing in effect has been done under the Settled Land 
Act of 1882 down to date, and no one has suggested any unfor- 
tunate results from it. 

Is there any substantial difference between the scheme of opera- 
tion of the Settled Land Act of 1882, and that of the recent Act of 
1925? Under the earlier legislation, the life tenant destroyed the 
future interests (usually legal in character) by the exercise of a 
statutory power; under the latter Act he accomplishes the same 
result by conveyance of the legal estate he holds in trust. Is the 
difference any more than one of theory and name? Some of the 
English commentators put considerable stress upon this distinc- 
tion. Mr. Topham puts it in this manner: “ First of all the tenant 
for life will convey the estate vested in him . . . by the vesting 
deed. That is a very important change. You will note that what 
he conveys is not, under a statutory power to convey, something 
which he has not got, as is the case now. What he conveys is the 
estate vested in him. He will have the legal estate in fee simple 





Rogers, 111 N. Y. 228, 18 N. E. 636 (1888). So also, where the trust called for de- 
termination as to the manner in which a life tenant should be maintained, and the 
trustee himself was equitable remainderman. Matter of Townsend, 73 Misc. 481, 
133 N. Y. Supp. 492 (Surr. Ct. r91z). 

96 S. L. A. § 18 (1) (b) & (c). 

97 It is beyond the scope of this paper to discuss these provisions; the powers 
of the life tenant are set forth in great detail, and the manner of their exercise care- 
fully specified. Note particularly that a life tenant is directed to give notice to the 
trustees of the settlement before making a sale. Ibid. § 101. 
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vested in him and he conveys that because he has got it in him and 
not because he is exercising a power. There is a very great dif- 
ference there in that aspect of it.” °° Sir Benjamin Cherry re- 
marks that the basis of conveyancing is “ shifted from powers to 
estates.” °° And Sir Arthur Underhill explains that the “life 
tenant’s power . . . of passing on sale . . . the legal fee simple 
[is] no longer to depend on powers of appointment shifting legal 
estates in possession and remainder from A, B, C, and D, succes- 
sively to E, a purchaser . . . but purely and simply on the trans- 
fer of the legal estate in question from the man in whom it is 
vested to the purchaser . . . on the old principle of non dat qui 
non habet.”*°° All of these statements seem to amount to the 
proposition that now the life tenant conveys something he has, 
whereas he formerly conveyed something he did not have. Before 
we can determine the truth of the matter, we must ascertain what 
it is that the life tenant under the present Act “ has.” 

The complex character of the legal relations arising out of a 
trust has been ably described by the late Professor Hohfeld.** 
Both trustee and cestui have rights, privileges, powers and immun- 
ities in rem. The trustee may have the right to possession of the 
trust res, and may have the power to alienate it free from any 
equitable interest, as in the case of the trust for sale previously 
discussed. But his privileges of user are ordinarily restricted 
materially; in equity the cestui would be entitled to an injunction 
to restrain the commission of waste by the trustee unless the trust 
instrument authorized such acts. There is nothing in the Settled 
Land Act to permit a life tenant to waste the land at will; on the 
contrary, provision is made for securing the interests of those in 
remainder or reversion when it becomes expedient for the life 
tenant to make a mining lease or a forestry lease.*°* What does 
the life tenant “ have ” since January 1, 1926, more than he had the 
day before under the former Settled Land Act? He has wider 
powers with respect to the making of leases and improvements, it 
is true, but these could have been given him just as well under the 





98 Supra note 2, at 103. 

99 Supra note 47, at 97. 

100 UNDERHILL, Op. cit. supra note 2, at 30. 

101 The Relations Between Equity and Law (1913) 11 Micu. L. Rev. 537; 
Supplemental Note on the Conflict of Equity and Law (1917) 26 YALE L. J. 767. 

102 §. L. A. $§ 47, 48 (1) (iv). 
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name of “ powers.” There is no magic in the label “ fee simple.” 
It is submitted that so far as overreaching future interests is con- 
cerned, the life tenant has in effect exactly what he had before, a 
power to destroy those interests, and to create new interests in the 
proceeds of the sale. Whether you say that he has a legal life 
estate with a mere power to destroy the legal future interests, or 
that he holds the legal title in fee in trust for the benefit of himself 
and the owners of the future interests, is immaterial so far as the 
substance of his interest is concerned. 

Why, then, was it that the label was changed from “ power ”’ to 
“fee simple”? It appears to the writer that the explanation is 
simply this. One of the great defects in the English system of 
conveyancing has been the lack of any general system of registra- 
tion, either of instruments or of title in the strict sense. It was a 
part of the new scheme of things to provide a kind of unofficial 
registration of title. The trusts were to be kept off the title, and 
there was to be a paper chain of title made up of simple deeds, or 
their equivalent — one for every transfer. Automatic shifts of 
ownership were to be reduced to the minimum; wherever possible 
there was to be a conveyance in the name of the last individual 
preceding the present grantee. Now if the life tenant conveys 
under a “ power,” you must know that he is the life tenant — that 
he has the power which he purports to exercise. The purchaser 
was also bound under the old law to ascertain that the trustees to 
whom he paid the purchase price had been properly appointed.’™ 
Now the purchaser is usually entitled to rely upon the vesting deed 
and the statements found therein. In the case of the first vesting 
deed creating a settlement, the purchaser is still bound to ascertain 
that the person in whom the land is vested is the one in whom it 
ought to be so vested, and that the trustees named in the vesting 
deed have been properly appointed.** But as to all subsequent 
vesting deeds, the purchaser need make no inquiry.** Accord- 
ingly, as will more clearly appear hereafter, where there has been a 





103 “The advantage of the scheme is that, if it is effective, the purchaser of 
settled land will be relieved from all inquiry . . . as to whether the vendor has the 
powers of a tenant for life, and whether the trustees are duly constituted trustees 
for the purposes of the Acts; the last two questions have given purchasers in the 
past a good deal of trouble.” Harvey, op. cit. supra note 10, at 87. ‘ 

104 §, L. A. § 110 (2). 

105 Ibid. 
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devolution of the settled land on death of the tenant for life first 
named, the burden falls upon his personal representative to vest 
the land in the person next entitled under the settlement, and a 
purchaser from the one to whom the land is conveyed by the per- 
sonal representative is protected in the event that the latter has 
made a mistake.*°* The power to make a conveyance is the highly 
important legal relation under this legislation; it is with this that 
the prospective purchaser is principally concerned. It is con- 
venient to describe the aggregate of legal relations of the person in 
whom this power inheres as a fee simple, and to have it always 
evidenced by one of these “ vesting deeds” back of which the 
purchaser need not go.*°* 

The reader may now ask why it is that the Acts did not require 
all settlements to be made by the method of trust for sale. The 
same effect of overreaching the equitable future interests could 
have been secured, as has been pointed out. But this would have 
put the trustee in the saddle, and reduced to a position of greater 
or lesser legal impotence the person entitled to the present use and 
enjoyment of the land; it would not have been consistent with the 
policy of the Settled Land Act of 1882. ‘“ This policy, which is 
obviously right, was intended not merely for the benefit of the per- 
sons interested under the settlement, but also of the tenants of the 
land, so as to give the beneficial owner for the time being a free 
hand in its development and management; and the promoters of 





106 Jbid.; A. E. A. § 36 (7). 

107 “ A purchaser . . . is not to go behind this vesting document, i.e., he is not 
to be entitled to call for the settlement (or ‘ trust instrument’ as it is called in the 
Act) nor to know anything about the trusts of it, but is to assume that the person 
in whom the fee simple or term is so vested has all the statutory powers of a life 
tenant, and that the trustees named are properly constituted Settled Land Act trus- 
tees without further enquiry .. . he is in the vesting deed presented with a certi- 
fied life tenant and certified trustees with whom he can safely deal.” UNDERHILL, 
op. cit. supra note 2, at 32. 

“. .. you have got a kind of unofficial registration; under the new system the 
idea is that the purchaser shall look at a particular document, a short document, 
alone, and he will see there that a certain person is an estate owner having the fee 
simple vested in him. He may also see that certain persons are trustees of a settle- 
ment of that land for the purposes of the Settled Land Act, and that document 
gives him a certified or almost guaranteed estate owner and a certified or guaran- 
teed set of trustees.” Topham, supra note 2, at 30. 

. “ Power of disposition is not to be divorced from legal estate, or vice versa, and, 
since an infant cannot convey, he is made incapable of receiving or holding a legal 
estate.” Geldart, supra note 10, at 290. 
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the Act, therefore, recognised that it was hopeless to dream of 
reversing it by vesting all rights in trustees with whom alone third 
parties should henceforth deal —a course which would have re- 
sulted in imposing additional costs of management, and in placing 
the trustees’ advisers in a stronger position than that of the tenant 
for life.” *°° 

A word must now be said about the devolution of settled land. 
Under the old law, of course, the interest of the life tenant was ex- 
tinguished by his death, and the interest of the remainderman came 
into possession. The life tenant could not devise, because he had 
no estate of inheritance; and for the same reason no interest was 
created in the heir by descent. This extinguishment of the owner- , 
ship of the life tenant and falling into possession of the remainder 
was not marked by any written transfer. Any person who there- 
after desired to purchase the settled land had to ascertain the fact 
of the life tenant’s death, and the additional fact that the person 
with whom he dealt was the one entitled in remainder. Now 
under the new law the “life tenant ” of the settlement has the 
legal fee simple, which is an estate of inheritance. Since 1897, all 
land of inheritance in England has devolved in the first instance 
upon the personal representative.*°° It is consistent with the 
policy of the Land Transfer Act of 1897, and with the policy of 
the new law that every transfer should be marked by a convey- 
ance in writing, to provide that even in the case of settled land it 
must devolve upon the personal representative.° The latter is 
bound to convey it by a vesting assent to the person next entitled 
under the settlement." A means is provided for making the 
trustees of the settlement the personal representatives of the de- 
ceased life tenant for the purpose of such transfer.’ The vesting 
assent of the personal representative must be in writing; *** it must 
contain the same particulars already set forth with respect to a 
vesting deed.*** 





108 UNDERHILL, op. cit. supra note 2, at 28-29. 

109 See note 89 supra. 

110 A, E. A. §1 (1). 

111 §. L. A. §7 (1), (5); UNDERHILL, op. cit. supra note 2, at 31. 

112 A, E. A. §§ 22 (1), 23 (1), (2). See UNDERHILL, op. cit. supra note 2, at 
33, 118. 

113 A, E. A. § 36 (4); S. L. A. $8 (1). 

114 Tbid. § 8 (4). 
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It is interesting to notice at this point the present position of 
the estate tail. Ifthe tenant in tail dies without having barred the 
entail, his heir of the body according to the form of the gift, and 
the common law of descent in such case, becomes entitled to a 
conveyance from the personal representative of the deceased.*** 
But it is within the power of the tenant in tail to bar the entail by 
a devise of the land,*** as well as by an inter vivos conveyance.*™" 
This is a material alteration in the old law.*** Even more signifi- 
cant, however, is the fact that it is now possible to entail personal 
property." One might have thought that one of the first things 
to be abolished in toto by the new legislation would have been the 
estate tail. It is believed, however, by the English conveyancers 
that it serves a useful purpose in keeping the land in the family 
where the tenant in tail dies in infancy or during a period of mental 
incompetence; **° were it not for the entail, the land would devolve 
on the personal representative, and would likely have to be sold 
for division among the various heirs. The desirability of making 
personalty subject to the same limitations in tail as realty has long 
been felt; settlors frequently wish to keep their whole estate 
together.’** The end desired could be attained under the old law 





115 L, P. A. § 130 (1), (4). 

116 [bid. § 176 (1). 

117 Jbid. § 133 (1). 

118 See Epwarps, op. cit. supra note 12, at 42. 

119 L. P. A. § 130 (1). 

120 Topham, supra note 2, at 45-46. 

121 “The L. P. Act, 1925, not only retains equitable estates tail . . . but ex- 
tends them to stocks and other pure personal estate, so as to carry out still further 
the assimilation of the law of real and personal estate. ... This has caused some 
criticism among the learned, apparently on the ground that it is in some way illogi- 
cal or absurd to apply the Statute de donis to personalty. It is, doubtless, owing to 
stupidity on the writer’s part that he cannot follow this. The Statute de donis 
was, of course, passed for feudal reasons, but its enacting part was simply ‘ that the 
will of the giver according to the form in the deed of gift manifestly expressed 
shall be observed.’ This principle is surely as applicable to trusts of pure person- 
alty as to trusts of land. Possibly the critics may say, ‘ You abolish the heir with 
one hand and re-establish the heir of the body with the other.’ But why not? It 
is all a matter of words. Many people still wish, wisely or not, to keep personal 
chattels in the male head of the family. That can be done for a long period now 
(practically 100 years) by trusts expressed at great length, so long as one keeps 
within the rule against perpetuities. But surely it is simpler and better to do it by 
creating an estate tail in a few words than by a complicated trust. Moreover, it 
is already done by the Settled Land Act in relation to capital money arising from 
settled land, and is frequently done by deed by the device of directing the stock to 
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by directing that the personalty be laid out in the purchase of land, 
to be held on the same limitations as the realty, with power to post- 
pone investment.’ Under the new law the objective can be 
reached directly without any such subterfuge. 

The purpose of the Settled Land Act is to facilitate conveyance 
of the land by providing a means for getting rid of the equitable 
interests. As has already been indicated, both the trust for sale 
and the settlement are instrumentalities for accomplishing this 
result. We have seen how the trustee for sale may destroy the 
interest of the cestui in the land and create in lieu thereof a similar 
interest in the proceeds of the sale. In just the same way the 
equitable interests may be overreached in the case of the settle- 
ment, when the estate owner conveys the entire interest in land 
which is the subject-matter of the settlement.’** The conveyance 
by the estate owner (the equitable tenant for life) may affect equi- 
table interests in either of two ways. The equitable interests may 
be “ overreached,” using that word in what Sir Benjamin Cherry 
deems the technical sense. He says: ‘“‘ The essence of an over- 
reaching provision is that it substitutes money for land. . . .” ** 
When the equitable interest is overreached in this sense, there is 
an equivalent interest created in the proceeds of the sale. But an 
equitable interest may be simply destroyed by the conveyance of 
the estate owner, without any such compensatory interest being 
created. Sir Benjamin Cherry would say that the equitable inter- 
est is “ defeated,” but not “ overreached.” **° And we shall also 
see that the equitable interest may be unaffected by the convey- 
ance — may persist as an equitable encumbrance upon the land. 

It is convenient to consider first the case where the equitable 
interest is unaffected by the conveyance of the estate owner. 
There are certain classes of equitable interests which may be re- 





be ultimately invested in the purchase of land, with power to postpone such in- 
vestment. With every respect to the critics, therefore, I fail to see any objection 
in reason or logic to extending de donis to personal estate.” UNDERHILL, op. cit. 
supra note 2, at 35-36. 

122 See extract quoted supra note 121; see also Topham, supra note 2, at 46; 
Settlement of Money and Estates Tail (1924) 157 LAw Times, 140; Law of Prop- 
erty Act, 1922 — Entailed Interests (1923) 67 Sox. J. 223. See Portman v. Port- 
man, 38 T. L. R. 887 (H. L. 1922). 

123 §. L. A. § 72 (1), (2). 

124 Supra note 47, at 130. 

125 [bid. 
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corded upon a public register, and, when so recorded, are not liable 
to destruction upon conveyance.’** The interests in these classes 
which should be particularly noticed are: (a) “ estate contracts ”’; 
(b) equitable easements; (c) restrictive covenants. The term 
“ estate contract ” is used to describe a contract by the owner of a 
legal estate to convey the same; it includes options.’ The pro- 
visions governing registration of these interests are to be found in 
the Land Charges Act, 1925.'** But equitable interests in the 
nature of reversions and remainders are not entitled to registra- 
tion. Why is a distinction made between these two types of 
equitable interests? The answer is that interests in the nature of 
estate contracts, equitable easements, and restrictive covenants 
cannot be compensated for by creation of interests in the proceeds 
of sale. Let us suppose that A as the owner of a lot should make 
a covenant whereby he promises B not to erect any store building 
on that lot; thereafter A settles the lot, with life estate and re- 
mainders. It is obvious that no interest can be created in favor 
of B in the fund arising from the sale of the lot by the life tenant 
which will stand as the equivalent to B of his right under the 
restrictive covenant. If the land is discharged from the covenant 
upon conveyance by the estate owner, the purchaser may build a 
grocery store thereupon, despite the injury which may be occa- 
sioned to B. No portion of the sale price can be set aside for B 
in lieu of his contractual right. The injury to B may be greater 
in amount than the entire sale price. So far as the interests in 
reversion and remainder are concerned, on the other hand, they 
can be transferred without difficulty to the proceeds of the sale, 
which can be held in trust for the life tenant until his death, and 
then held in further trust for the remaindermen, or divided among 
them, as the limitations may require. Since, therefore, there were 
these interests which could not be shifted to the proceeds of the 
sale, and which it would be manifestly unfair to destroy without 
compensation after they had been purchased for value, provision 
had to be made for their registration.° The register gives the 





126 SL. A. § 72 (2) (iii) (b). 

127 See L. C. A. $ 10 (1) Class C (iv). Apparently a contract to make a lease 
would be an “ estate contract.” See Topham, supra note 2, at 61. 

128 |. C. A. $10 (1) Classes C & D. 

129 See The Law of Property and the Land Charges Bills (1924) 69 Sot. J. 
153, 154; Cherry, supra note 47, at 176. 
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purchaser of the land notice of their existence; no longer is he 
bound by any other type of notice. If an interest is entitled to 
registration, but has not been put upon the register, it is destroyed 
upon conveyance,**°® without respect to actual knowledge on the 
part of the purchaser.*** 

Next must be noticed the case of a mortgage by deposit of the 
title deeds. Such a mortgage is equitable only,*** yet it need not 
be registered,’** and is practically indestructible.*** The holder of 
such a mortgage is expressly protected in his security by the new 
legislation.*** As the purchaser should insist upon production of 





130 This is the clear effect of S. L. A. § 72 (2), although the section is phrased 
in terms of interests which are not destroyed. And see L. C. A. § 13 (2). 

“ But you will bear in mind that though an interest cannot be overreached [ie., 
shifted from the land to the proceeds of the sale] under the overreaching provisions 
it may nevertheless be defeated if it is not registered when it ought to be regis- 
tered... .” Cherry, supra note 47, at 131. 

“Other equitable interests, such as restrictive covenants and equitable ease- 
ments and estate contracts, if they were created before the Act, and have priority to 
the settlement, will not be overreached, because they are not capable of registration, 
and therefore they are saved by the sub-section I have mentioned. But where they 
are created after the Act, they will be capable of registration and therefore they will 
be overreached unless they are registered.” Topham, supra note 2, at 104. 

131 L, P. A. $199 (1) (i). “ Under s. 199 of the Law of Property Act a pur- 
chaser wil! not be prejudicially affected by notice of a matter capable of registration 
under the Land Charges Act which is void or not enforceable by reason of the non- 
registration. This is a wide extension of the restrictions against notice, not merely 
constructive notice, and on this account more care will be taken in future to register 
interests capable of registration under the Land Charges Act.” Cherry, supra note 
47, at 130. 

132 TopHAM, Op. cit. supra note 12, at 280; EDWARDS, op. cit. supra note 12, at 
185; EmMMET, op. cit. supra note 14, at 197. 

133 L., C. A. § 10 (1) Class C (i). 

134 There is always a possible prejudice to the mortgagee if his security interest 
is shifted from the land to the proceeds of sale. See discussion of Mortgaged Land, 
infra p. 284 and, in particular, note 188. 

135 L., P. A. § 13. See also ibid. § 2 (3) (i); S. L. A. § 21 (2) (i). “ One prin- 
ciple which you will find working in the new Acts is this, that the protection given 
to a person who takes the title deeds as security is not to be infringed at all. In the 
committees where evidence was given about this kind of thing, everybody insisted 
upon the great importance of being able to go to your bank or somebody like that 
and produce your title deeds and get a loan of money, as it were, over the counter 
in such a way that the bank or lender should as far as is possible in a case of that 
kind have ample protection. So you find the rights of a person who lends money 
on the deposit of title deeds are preserved, and in fact very considerably strength- 
ened, because the people who have not got the deposit of these title deeds have to 
go and register their charges. . . .” Topham, supra note 2, at 61. 
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the title deeds, he ought to discover the existence of this equitable 
mortgage; to this extent the doctrine of constructive notice re- 
mains unimpaired.*** As there may be cases where a purchaser is 
not negligent in not calling for production of the title deeds, the 
security of the holder of such deeds may occasionally be de- 
stroyed.*** It is proper enough, therefore, to describe such a 
security as equitable under the new legislation. It is a second 
illustration of an equitable interest which may be unaffected by 
the conveyance of the estate owner. 

As has already been intimated, equitable interests in the nature 
of reversions and remainders are overreached in the strict sense, 
compensatory interests being created in the proceeds of sale.*** 
The interests of the equity holder are amply protected by the pro- 
vision for payment into court **° or to two trustees or a trust cor- 
poration.**° 

One notes with some surprise that there is a class of equitable 
interests which may be registered, but yet are overreached on sale 
by the estate owner of the settlement.** These are annuities 
charged upon land,'** limited owners’ charges,’** and general 
equitable charges.*** These interests can, of course, be shifted to 
the proceeds of the sale, and they are disposed of in this way.*** 
If they should not be registered, would they be destroyed without 
a compensatory interest in the proceeds? It would seem that they 
would be, for apparently it is only with respect to registered inter- 
ests of this class that the Settled Land Act provides that upon being 
overreached they shall take effect as though limited under the 





136 See L. P. A. § 199 (1) (ii) (a). 

137 See note 199 infra; Lewin, op. cit. supra note 54, at 924. 

188 S. L. A. §§ 72 (2), 75 (5), (6). 

189 [bid. §§ 18 (1) (b), 75 (1). 

140 Ibid. §§ 18 (1) (c), 94 (1). 

141 Jbid. § 72 (3). 

142 LC. A. §4 (5). 143 Jbid. § 10 (1) Class C (ii). 

144 Jbid. § 10 (1) Class C (iii). 

145 § L. A. § 72 (3). “In relation to this I must refer you to s. 72 of the 
Settled Land Act, 1925. You will find that, notwithstanding registration under the 
Land Charges Act, an annuity, a limited owner’s charge and a general equitable 
charge will remain overreachable. 

“ The reason is that in all those cases the interest can be properly shifted to the 
money.” Cherry, supra note 47, at 131. See also Topham, supra note 2, at. 104. 

It may be noted that a general equitable charge is not as well protected as a 
mortgage by deposit of the title deeds. 
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settlement.’*® If this be true, then they are under such circum- 
stances destructible, and so may properly be described as equitable 
interests. There is an additional reason why they should be regis- 
tered — they will then take priority according to date of regis- 
tration.*** 

It is important to note in this connection that the overreaching 
effect of a conveyance by the estate owner under a settlement ex- 
tends to equitable interests created before the settlement. This 
is clear from the language of the Settled Land Act,*** and is in 
accord with the underlying policy of making equitable interests 
destructible under the conditions and with the consequences 
already explained. It may be remarked that trustees for sale have 
the same power of overreaching the equities created before the 
trust for sale.**® 





146 §. L. A. § 72 (3). 

147 Jbid.; L. P. A. §97. In the case of non-settled land there is yet another 
reason why these interests should be registered. See Cherry, supra note 47, at 176. 

148 SL. A. § 72 (2) provides that a conveyance by the one having the powers 
of the tenant for life shall be effectual to pass the whole subject-matter of the settle- 
ment, subject, however, to “ all legal estates and charges by way of legal mortgage 
having priority to the settlement.” Clearly an equitable mortgage (except one pro- 
tected by deposit of title deeds) made before the settlement is destroyed so far as 
the land is concerned. If it is registered, an interest is created in the proceeds of 
the sale, of course, under subsection (3). ‘‘ There you see he only sells subject to 
legal charges and estates apparently, whereas before he sold subject to all interests 
and charges, whether legal or equitable, having priority to the settlement.” Top- 
ham, supra note 2, at 104. 

149 This seems to be the opinion of the authorities who have given us the bene- 
fit of their views upon+this question, but there is an element of hesitation observable. 
Sir Benjamin Cherry says: “. . . all trustees for sale are given the statutory pow- 
ers of a tenant for life and also the powers which are conferred on Settled Land Act 
trustees. This, I have assumed, includes the overreaching powers of a tenant for 
life: Settled Land Act, 1925, s. 72. But it is quite possible for the courts to hold 
that this section only provides machinery for the purposes of the Settled Land Act, 
and is inapplicable to trustees for sale.” Supra note 47, at 127. Mr. Alfred F. 
Topham says: “One should note there with regard to the powers of trustees for 
sale the same question arises with regard to equitable interests which arose prior 
to the deed giving them the land on trust for sale. There, I think, that the Act 
shows that they are to have power to sell the land under their trust for sale in such 
a way as to overreach equitable charges existing and affecting the land prior in 
date to the trust for sale. It is spread over a good many sections, and it is a little 
difficult to work it out. ... But at any rate my view on that is that trustees for 
sale will be able to overreach equitable interests, although they arose prior to the 
deed by which the land was conveyed to them on trust for sale.” Supra note 2, 
at 107. 
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Non-SETTLED LAND 


There will be much land, of course, neither settled nor yet held 
on trust for sale. Let us suppose that A is the owner of the entire 
property which the law recognizes in respect to Blackacre. Let 
us suppose further that he creates an equitable charge against 
Blackacre, and also grants an easement over it for the life of the 
grantee. Such an easement would be an equitable interest, as 
previously explained. The charge is duly registered, but the ease- 
ment is not. It may happen that A desires to sell Blackacre. It is 
more advantageous to sell the land free from these encumbrances. 
The new law gives A the power to create either a trust for sale or 
a settlement, under either of which the equities can be over- 
reached.**° If A chooses the trust for sale in preference to the 
settlement, he has but to convey fhe land in trust to two or more 
individuais approved by the court, or to a trust corporation.’ 
Upon conveyance by the trustees to the purchaser, the equitable 
interests in the land will be extinguished. In the case of the reg- 
istered charge, a compensatory interest will be created in the pro- 
ceeds of the sale; *** the easement for life, not having been regis- 
tered, will be destroyed without compensation. If A chooses to 
create a settlement in preference to the trust for sale, he must 
execute a deed declaring the legal estate to be vested in himself for 
the purpose of giving effect to equitable interests; the said deed 
must also be subscribed by two persons approved by the court or 
by a trust corporation, who are stated to be trustees of the settle- 
ment.’ Thereupon A acquires all the powers of a tenant for life 
under the Settled Land Act.*** Though the land did not before 
this act on the part of A fall within the definition of settled land, 
he has now made it such.*** It seems rather doubtful whether 





150 See UNDERHILL, OP. cit. supra note 2, at 60-61. 

151 L, P. A. § 2 (2). 

152 Tbid. 

153 §. L. A. § 21 (1). 

154 Jbid. 

155 “ But with sub-clauses (2) and (3) it is different, and they introduce a very 
important innovation — repeating it from Lord BrrKenneap’s Act. They fill up, 
indeed, the gap in the existing law and practice to which we have called attention 
above. They deal with the case of a beneficial owner who finds that he is hamp- 
ered in dealing with the land because of the existence of equitable interests. There 
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there will be much occasion to resort to this power of creating a 
trust for sale or a settlement to get rid of preéxisting equities.’ 
The definition of settlement in the new Settled Land Act is so 
broad that in most of the cases where equitable interests are out- 
standing there will be a settlement already. 

Where there are no equitable interests encumbering the land, 
the owner of a legal estate may convey it as he could under the 
old law, except for one or two rather important limitations. He 
cannot vest the title in an infant, or in two or more adults as 
tenants in common.**’ The reason for this limitation is apparent 
enough. Infancy of an owner is always a difficulty in making title, 
since the infant’s conveyance is subject to his repudiation upon 
attainment of majority; the result is a check upon alienation. 
Tenancy in common, or “ undivided shares,” to use the phrase- 
ology of the new law, was mentioned early in this discussion as 
one of the great obstacles in the old system of conveyancing.*** 
The new legislation would have fallen far short of its objective had 
it been unable to work out a plan for obviating this difficulty. The 
method of dealing with these two situations in the new law is very 
simple —the provisions make it impossible for a-legal estate to 
become vested in an infant or in tenants incommon. No treatment 
of the subject of infancy and undivided shares would be complete 
without some reference to the operation of the new provisions 
where the infancy or undivided ownership arises under a settle- 
ment. For the sake of convenience and better understanding, the 
whole matter will be discussed at this point, although a strict ad- 
herence to the scheme of this paper would have required that some 
aspects of the subject should be dealt with under the head of settle- 
ments. 





is no trust for sale, and there is no settlement, so as to enable the owner to sell 
under one or the other. But the framers of the scheme said to themselves, if there 
is not a trust for sale, why should not we make one? And in their abundant gen- 
erosity they said, if there is not a settlement, why should not we make one? So 
that, not only shall the owner have the chance of selling, but he shall have a choice 
of modes.” The Law of Property and the Land Charges Bills (1924) 69 Sou. J. 110, 
120. 

156 See Topham, supra note 2, at 80; Cherry, supra note 47, at 128. 

157 See UNDERHILL, Op. cit. supra note 2, at 69-74. 

158 “| | . tenancy in common, where it exists, is a far worse impediment to 
‘free trade in land’ than settlements are.” UNDERHILL, Op. cit. supra note 2, at 69. 
And see p. 252 supra. 
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Let us suppose that A, owner of Blackacre in fee simple, without 
equitable encumbrances, desires to convey it to B, an infant. If A 
should make a conveyance purporting to pass the legal estate to B, 
the only effect of it would be that of an agreement for a valuable 
consideration to execute a settlement in favor of the infant, and in 
the meantime the title would be held by A in trust for B.*°° Now 
it is quite probable that the conception of a settlement in such a 
situation is not at all clear to the reader. It is provided in the 
Settled Land Act that when land is limited in trust for an infant, 
it shall be considered that a settlement arises.** It becomes the 
duty, then, of A to execute a deed vesting the legal estate in the 
trustees of the settlement, whom A will name in the vesting deed. 
These trustees become invested with all the powers of a tenant 
for life under the Settled Land Act,’** and are known as the 
“statutory owners.” **? When B becomes of age, he will be 
entitled to call upon the trustees for a conveyance of the legal 
estate.*** It is believed that this provision rather than that of a 
trust for sale was made for the case of infancy because a simi- 
lar provision was incorporated in the Settled Land Act of 
1882; *** the profession was accustomed to think of land to which 
an infant was entitled absolutely as settled land. No other 
reason appears for labeling this situation “ settlement” rather 
than “ trust for sale.” One perceives here striking evidence of the 
basic similarity of the trust for sale and the settlement. Where 
there is a conveyance to two or more persons, at least one of whom 
is an adult, the legal estate vests in the adult or adults, in trust 
for sale.**° This may present a case of undivided shares, and will 
be deait with more fully under that head. 

Where there is a settlement with infants taking in remainder, 
no difficulty can arise as long as the life tenant lives. On his death 
the land devolves upon his personal representative, as has been 
stated, and that representative will be bound to convey it by proper 
instrument to the trustees of the settlement, who will be stat- 





159 S. L. A. § 27 (1). 

160 Ibid. § 1 (1) (ii) (d). 

161 Ibid. §§ 23 (1) (b), 26 (1) (b). 

162 Tbid. $117 (1) (xxvi). See Cherry, supra note 47, at 151. 
168 §. L. A. $7 (2). 

164 EDWARDS, op. cit. supra note 12, at 441 et seq. 

165 L. P. A. § 19 (2). 
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utory owners during the minority of the infants beneficially en- 
titled.**° 

A legal estate cannot tbe held in tenancy in common. Joint 
tenancy remains; where two or more persons hold as trustees for 
sale, or as statutory owners under a settlement, they are joint 
tenants.**’ Where land is limited to two or more beneficially as 
joint tenants, the effect is to vest the land in the joint tenants on 
trust for sale.*** In equity their interests remain joint.’°° This 
means that when a sale shall have been effected, the proceeds will 
be held for the joint use of the owners with survivorship. The 
joint tenancy can be severed in equity by any one of the parties.*” 

Where land is conveyed to two or more as tenants in common, 
the legal estate vests in those first named, not to exceed four, as 
joint tenants, on trust for sale.*** The proceeds of the sale must be 
held in trust for those beneficially interested, according to the 
original limitations of the land. Thus the new law carries out the 
fundamental principle that there must always be a small number 
of persons with power to convey an unqualified title to the land. 
If the undivided ownership arises under a settlement, the trustees 
of the settlement may require title to be conveyed to them,*” to 
hold the same on the trusts of the settlement.’ Since there are 
trustees whose services can be easily utilized, it is doubtless better 
to require the land to be vested in them in such a case, rather than 
to have it pass to a part of the common owners as trustees. 

The new provisions with respect to devolution of non-settled 
land upon death require brief notice. The power of the owner to 
dispose of his land by will is unaffected. Both in testacy and in- 
testacy the land devolves upon the personal representative, as ex- 
plained heretofore.*** If the testator has devised the land to a 
single devisee, it becomes the duty of the executor to vest it in 
such devisee by a vesting assent.’”* Ifthe testator has devised to 
two or more persons in undivided shares, the executor will hold the 





166 S. L. A. § 26 (2). 

167 A gift to trustees has always been construed to create a joint tenancy wher- 
ever possible, because of the obvious convenience. PeErry, op. cit. supra note 53, 
at 567. 

168 L, P. A. § 36 (1). 172 §. L. A. § 36 (1). 

169 Jbid. 173 Ibid. § 36 (2). 

170 Ibid. § 36 (2). 174 Note 89 supra. 

171 [bid. § 34 (1), (2). See ibid. § 35. 175 A. E. A. § 36 (1), (4). 
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land upon trust for sale.’ In any case the land is subject to debts 
of the decedent.’ If there is an intestacy, the administrator holds 
the land upon certain statutory trusts. These trusts require the 
sale of the land where necessary to effect distribution among the 
persons entitled under the new laws of intestacy.’* Here there 
has been a great change; the complicated system of rules govern- 
ing descent at common law has been abolished,’”® and a new one 
created, the chief characteristics of which are the equality of hus- 
band and wife,**° son and daughter,’** father and mother; *** the 
preference given the surviving spouse in the case of small estates, 
where the children are barred entirely; *** and the cutting off of 
relatives more remote than uncles and aunts and their descend- 
ants.*** In all cases personal representatives have rather extensive 
powers with respect to partition of the land among those entitled.**° 


MortTGAGED LAND 


This is not an independent category. All land which is mort- 
gaged will fall into one of the three classes already discussed. 
There are, however, certain legal relations arising out of mort- 
gages under the new law which make it convenient to consider 
this situation separately. Two methods are provided for making 
legal mortgages.**° The first is by means of a demise for a term 
of years. Here one notes a marked deviation from the old method 
of conveying a fee simple with proviso for reconveyance. Had the 
old method been retained, the mortgagor would have had but an 
equitable interest. The idea of the mortgagor who has the sub- 
stantial ownership having but an equitable interest has seemed 
somewhat incongruous in modern times. It was unthinkable that 
he should continue to have but an equitable interest under the new 





176 |. P. A. § 34 (3). 

177 A. E. A. § 32 (1). 

178 Ibid. $$ 33 (1), (4), 46 (1). 

179 [bid. § 45 (1) (a). 

180 Jbid. § 46 (1) (i). 

181 Jbid. § 46 (1) (i) (b). 

182 Ibid. § 46 (1) (iii), (iv). 

183 Where the net estate is less than £1000. Ibid. § 46 (1). 

184 In default of uncles and aunts or their descendants, or a prior class of rela- 
tives, the land becomes the property of the Crown as bona vacantia. Ibid. § 46 (1) 
(vi). 185 Jbid. § 41. 186 L, PA. $85 (1). 
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law, for such an interest could not be easily alienated; *** and the 
mortgagee would have been able to overreach that interest even 
before default, unless a special exception had been made from the 
theory of the Act.*** It would have been possible, of course, to 
give the mortgagee but an equitable lien; but this would have 
subjected his interest to the possibility of being overreached. Per- 
haps it is questionable whether a mortgagee who has loaned his 
money on the security of land should be required to submit to a 
shifting of the security to the proceeds of the sale; an embarrassing 
situation might arise if the land should yield less on sale than the 
mortgage debt. The law makers seem to have hit upon the com- 
promise of the mortgage by demise, which gives both parties legal 
interests, in general indestructible. One critic argues that since 
the term of the demise is to be 3000 years unless otherwise speci- 
fied, no one will ever believe that the mortgagee is not the owner 





187 “ The principle of the Act being that the assign for value of the legal estate 
is to be protected against equities where there is either a settlement or a trust for 
sale, and that where there are equities they shall, so far as possible, be put behind 
the curtain of a settlement or a trust for sale, a difficulty arose with regard to 
mortgages. The sale of an equity of redemption is quite common; and if (as al- 
ways happens now in such a case) the purchaser were not to get the legal estate, 
but only an equity, it would follow that he would have to investigate the title to 
all previous equities affecting the property, or take the consequences. That would 
have been a serious blot on the scheme. . . .” UNDERHILL, op. cit. supra note 2, 
at 65. 

188 “|. then it was thought ... perhaps it was rather a severe thing to 
make the owner of the land, who had made a mortgage behind the curtain, dis- 
appear from the scene, though, of course, he is the real owner of the land. If you 
did that, it would mean that when the land had been mortgaged and the owner, the 
mortgagor, afterwards wanted to sell, the sale would have to be made by the mort- 
gagee without the concurrence of the mortgagor. He would be behind the curtain 
and he would have nothing to do with it. Therefore, it was thought better that it 
should be done in this way — by creating a term in the mortgagee. I am not alto- 
gether convinced myself that that was necessary. Perhaps it was more convenient, 
and I am not sure that the Act would not have worked quite as well if we had left 
mortgages in their old position and risked the feelings of a mortgagor who found 
himself put behind the curtain.” Topham, supra note 2, at 133. 

See also “ Rubric,” supra note 51, at 838: “.. . it is necessary that every es- 
tate which is intended to get the protection of necessarily appearing on the title 
must be a legal estate. Now, in the case of a mortgage, both the mortgagor and the 
mortgagee want to be protected against the danger of seeing their estate over- 
reached in favour of a purchaser, and of being relegated to a share in the proceeds 
of the estate like the owners of merely equitable interests. .. . Hence it is essen- 
tial that some device should be discovered for giving to the mortgagor, the first 
mortgagee and, in certain cases, every subsequent mortgagee a legal estate.” 





286 HARVARD LAW REVIEW 


of the land.**® Likely the framers of the Act were not concerned 
with popular conceptions as to the position of a tenant for 3000 
years, but merely with the creation of a device which would have 
the desired legal consequences.**” 

As an alternative method there is provided the “ charge by way 
of legal mortgage.” Perhaps it would be better to speak of a 
“‘ mortgage by way of legal charge,” since the essence of it is that 
a legal interest is created. The effect of the charge is declared to 
be the same as that of the demise for 3000 years.*** No very good 
reason is perceived why both these methods should have been pro- 
vided; it would have been preferable to provide for the legal charge 
only, and thus escape the fiction of a fee simple after a term of 
3000 years.’*®? Fiction it would seem, for such a reversionary in- 
terest would not sell for a dollar if there were nothing more than a 
reversion involved. The interest of the mortgagor is valuable only 
because the 3000-year term can be terminated in a short time by 
payment of less than the market value of the land. It is this 
power to terminate the mortgage term by payment of the mortgage 
debt which is the valuable element in the mortgagor’s interest. 


What was desired for the mortgagee was an interest which could 
be made indestructible without too great a deviation from the 
general principle that only a legal interest could be indestructible; 
the legal charge answered the purpose in a simple and straight- 


forward manner.’ 


There is a proviso that when the mortgage debt is paid, the term 
is automatically extinguished.*** This avoids the necessity for a 
reconveyance, and seems to be a very desirable measure. 


189 Harvey, op. cit. supra note 10, at 56. 

190 “ The adoption of the term-mortgage will be a return to the old conveyanc- 
ing practice of over a century back, thus showing that fashions fluctuate even in 
matters of legal procedure. It was favoured at that time because it had the ad- 
vantage, on the death of the mortgagee, of vesting the debt and the land in the 
same person, viz., the personal representative; it was altogether discarded at the 
beginning of the last century because it did not vest the fee simple in the purchaser.” 
Ibid. §5. 

191 L. P. A. $87 (1). See UNDERHILL, op. cit. supra note 2, at 68. 

192 See Harvey, loc. cit. supra note 189. 

193 “T rather think that if that idea of enabling people to create a legal mortgage 
by that somewhat short and simple form had occurred to the draughtsmen before 
they brought in this system of mortgaging by demise, that might have taken the 
place of it; but it had gone so far that it could not very well be put in entirely in 
its place, so it was put in as an alternative form.” Topham, supra note 2, at 135. 

194 L., P. A. §§ 85 (1), 116. 
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Second and subsequent mortgages may be made by giving any 
such mortgagee a term one day longer than that of the preceding 
encumbrancer.’** All mortgagees, therefore, who take by demise 
or legal charge have legal interests. 

Allusion has already been made to the equitable mortgage by 
deposit of title deeds, and the equitable charge. The former is 
an almost indestructible interest, as previously suggested, for 
although no registration is required, yet it cannot be defeated on a 
conveyance by the estate owner to a purchaser who has notice 
thereof. It will be a rare case where the purchaser will not have 
notice, as he must call for the title deeds to free himself from a 
charge of negligence. The equitable charge will be destroyed 
unless registered, even though the purchaser should have notice 
thereof. 

The institution of a system in which even second and third 
mortgagees had legal interests would have placed the purchaser of 
land in a worse position than anything which existed before the 
new legislation, had not provision been made in the Land Charges 
Act that all mortgages, legal or equitable, not secured by de- 
posit of title deeds must be registered to be effective against pur- 
chasers.**° The moment that this is required, however, we have 
the anomaly of a legal interest which is liable to destruction. 
There is the further provision that all mortgages not protected by 
deposit of title deeds (called in the new law “ puisne mortgages ”’) 
shall rank according to date of registration.’*’ It is seen from this 
last provision that most of the legal advantage which has hereto- 
fore attached to a legal estate is now denied to the holder of a legal 
mortgage.*** The only advantage which the legal estate now has 
in the case of a mortgage protected by deposit of title deeds lies in 
the fact that possibly a purchaser may under peculiar circum- 
stances take without actual notice, and without being guilty of 
negligence in not calling for the title deeds; the legal estate pro- 
tects the mortgagee’s interest from destruction in this highly un- 
usual situation. Where there are both legal and equitable puisne 
mortgages not registered, it would seem that the legal mortgages 
might have priority where taken without notice of prior equities.’* 


195 Jbid. § 85 (2) (b). 

196 LC. A. §§ 10 (1) Class C (i), 13 (2). 

197 L. P. A. § 97. 

198 See Topham, supra note 2, at 157. See also pp. 134-35. 

199 For discussion of a case in which a non-registered legal mortgage might 
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The mortgagee has a power of sale, by the exercise of which he 
may vest the fee simple in a purchaser upon default of the mort- 
gagor, subject to any prior legal mortgage.” Any subsequent 
legal mortgage is extinguished as respects the land.*”* It is pro- 
vided that conveyance may be made in the name of the estate 
owner in whom the land is vested.” The situation existing here 
is rather unique in the new law. This is said to be the only illus- 
tration of a power to convey an ownership vested in another per- 
son.2° It is an inevitable result of the refusal to allow the mort- 
gagee a fee simple; the draftsmen were not prepared to deny a 
power of sale and thus force the mortgagee to resort to a fore- 
closure suit in every instance. There may also still be a strict 
foreclosure.*”* 


We may now attempt to summarize our discussion of the nature 
of the “ legal” and “ equitable ” interests which are so sharply 
contrasted, both in the new law itself, and in all the comments 
thereupon. The “legal ” interest is in general indestructible by 





take priority over an equitable mortgage protected by deposit of title deeds, see 
Topham, supra note 2, at 157. 

200 L. P. A. § 88 (1). 

201 [bid. 

202 [bid. 

203 “ | . the mortgagee’s statutory power of sale — or the power given to him 
under the mortgage — is the one remaining example of a legal power. It is a power 
by statute to convey, not only the estate which is in him, but something different. 
He has a legal power by statute to convey the fee simple in the case of a fee simple 
mortgage, though he himself has only got the term. .. .” Topham, supra note 2, 
at 137. 

The employment of this kind of language to express the difference between a 
conveyance under a power and a conveyance by a trustee has been criticized in the 
discussion of settlements. See p. 2609, supra. If a mortgagee has the legal fee 
simple, he holds it subject to certain equitable rights, etc., in the mortgagor; by a 
conveyance he extinguishes those equitable rights; it is not a case of his conveying 
merely “the estate which is in him.” He destroys not only the legal relations in- 
hering in him, but also those inhering in the mortgagor, and creates in the pur- 
chaser a new aggregate equal to both those destroyed. It would seem to be a mat- 
ter of convenience only whether the interest of the mortgagor is described as a fee 
simple, or as a power. 

It should be observed that the mortgagee’s power enables him to defeat or de- 
stroy a legal estate in the mortgagor. This is another case in which a legal estate 
may be destroyed, and should be compared with the case of the destruction of a 
legal mortgagee’s interest by failure to register his mortgage. 

204 L. P. A. § 88 (2). 
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act of other persons interested in the land. We may say that the 
owner of such an interest enjoys an immunity from alteration in 
his legal relations with respect to the land. But this is not an in- 
variable rule, for we have seen that if a legal mortgage is not 
registered, it will be defeated upon a conveyance by the mortgagor. 
This exception to the general scheme was the result of the conflict 
of two opposing desires: the desire to give the mortgagee an inter- 
est not liable to being overreached on sale by the mortgagor, and 
the desire at the same time to protect purchasers against the second 
and subsequent mortgages. The solution arrived at was to make 
the mortgagee’s interest legal, but destructible if not properly re- 
corded. No reason is apparent why the interest of the mortgagee 
should not have been described as equitable, but made inde- 
structible upon registration, as was done with the estate contract, 
the equitable easement, and the restrictive covenant. Perhaps it 
was felt that it would be hard to explain why such an equitable 
interest should not be overreached on sale, even though registered, 
just as the general equitable charge could be. No doubt the 
“legal ” mortgage is more or less of an anomaly in the Act. It 
has also been pointed out that the power of sale enjoyed by the 
mortgagee enables him to extinguish the interest of the mortgagor 
on default, though it is legal. Here again an exception had to be 
made to the general scheme. It was thought necessary that the 
mortgagee snould be able to create in a purchaser an interest 
equivalent to that which the mortgagor had at the time the mort- 
gage was executed. Since the mortgagor’s estate had been de- 
scribed as “legal,” the “ power ” theory was the only means of 
giving the mortgagee the remedy which he had to have. 

Passing from the “ legal ” interests to the “ equitable,” we find 
that the latter are all more or less destructible. Some are always 
destructible, with compensatory interests in the proceeds of a sale 
of the land; some are destructible without any such compensatory 
interests, but only if not registered; others are destructible even if 
registered, but with compensation by way of interest in the pro- 
ceeds of sale. The new Acts accomplish their purpose by making 
a large number of the interests recognized in land equitable in 
character, and then providing methods for overreaching or defeat- 
ing them under certain circumstances. 

Whether it was wise to adopt the trust theory and terminology 
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in the new legislation, is a question upon which legal scholars will 
doubtless disagree. The trust element in the new law, running 
through both the trust for sale and the settlement, has been pointed 
out and emphasized. We have long been familiar with the concep- 
tion of trust relationship, in which the trustee is invested with one 
group of legal relations respecting the land, and the cestui, with 
another group. One of the distinguishing characteristics of this 
equitable interest of the cestui has been its destructibility upon 
conveyance by the trustee to a bona fide purchaser for value. In 
the case of the trust for sale we recognize the power of the trustee 
to extinguish the interest of the cestui in the land by a sale to a 
purchaser regardless of notice had by the latter. It was but a 
slight extension of the conception to view the life tenant under the 
settlement as a trustee, and to consider the future interests in the 
land as liable to extinguishment upon a conveyance by the life 
tenant, just as they would have been in the case of a trust for sale. 
It is conceded, of course, that the term “ equitable ” has a some- 
what different meaning under the new legislation than it had be- 
fore. Equitable interests are now liable to extinguishment under 
different conditions than formerly; whereas it was the unusual case 
under the old law for an equitable interest to be extinguished by 
a conveyance of a legal interest to a purchaser with notice, it is 
now the rather common occurrence. It would have been possible 
to avoid the use of the words “ trust ” and “ equitable ” in the new 
legislation, and to use a more or less clumsy circumlocution; it 
would have been possible to say that all interests were “ legal,” but 
that some were destructible upon the exercise of powers by other 
persons; that a life tenant and a remainderman both had legal 
estates, but that the former had a power to extinguish the interest 
of the latter in the land. It is not likely, however, that anyone 
would suggest abolition of the words “legal ” and “ equitable ” in 
reference to active trusts such as the trust for sale. We retain the 
trust relationship in spite of coalescence of law and equity in a 
single court. If it seems convenient and helpful to use that concep- 
tion and terminology in describing the operation of the new ma- 
chinery, what objection should be urged against it? The whole 
purpose of the Acts being to facilitate transfer of land, the power 
to make a conveyance is the highly important thing; the one able 
to exercise such a power is the important individual in the new 
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scheme of things. To describe his interest as a legal estate, and 
to express the quantum thereof in terms of the rights which he 
can create in a purchaser, does seem convenient; especially when 
one considers the further fact that such treatment results in a 
simple chain of paper title, constituting in effect an unofficial 
registration. 

It is the feeling of the writer after a study of the comments of 
the English experts, that even the loyal proponents of the recent 
Acts have exaggerated the importance of this new theory and 
terminology. The problem seems to be one of convenient descrip- 
tion; no one seriously quarrels with the broad results attained by 
the new land law. It has usually been the practice of both courts 
and legislators to couch new law in old and familiar terms. In this 
case there has been an enlargement of old conceptions, and a cor- 
responding extension in the meanings of the words used to express 
them. It is doubtful if any material confusion of thought will fol- 
low. Where old terms can be given extended meanings, it may be 
preferable to use them rather than to invent wholly new ones, the 
very newness of which may arouse suspicion and opposition. It 


is too early to pass a final judgment upon the question of the ex- 
pediency of this terminology. That question can only be answered 
in the light of the future influence which such a terminology may 
exert over legal thought and the decisions of the courts. 


Merrill I. Schnebly. 
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THE Law ScuHoou.— The following tables show the registration 
figures for the entering classes of the last twelve years, the geographical 
sources from which these classes have been drawn, the division into 
classes for twelve years, and the colleges represented in the entering 
class (as usual, the figures are compiled as of the date of November 15): 


New England Outside of 
Massachusetts outside of New England 
Massachusetts Total in 
Class Number Percentage Number Percentage Number Percentage Class 


1918 81 26 39 12 188 62 308 
1919 70 21 26 8 239 71 335 
1920 25 26 5 66 69 96 
1921 6 27 4 12 55 
1922 77 18 51 307 71 435 
1923 49 14 37 277 76 
1924 64 17 21 295 77 
1925 89 21 38 304 70 
1926 93 19 44 355 72 
1927 20 33 391 74 
1928 18 40 425 75 
1929 19 45 493 74 
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1916-17 1917-18 1918-19 *I19IQ—-19 1919-20 1920-21 
10 5 3 — 8 II 
Third Year 213 73 37 67 156 196 
Second Year 234 87 24 66 221 285 
First Year . 335 96 36 153 438 363 
Unclassified 64 31 13 21 59 90 
2 o I — I — 


Cee i a 


858 292 114 307 883 945 


—_—— 


1921-22 1922-23 1923-24 1924-25 1925-26 1926-27 
Res: Grade! .6 sesh 8 12 17 17 29 29 
Third Year ; 271 232 246 246 314 310 
Second Year 246 261 265 346 347 362 
First Year . 383 431 492 531 567 675 
Unclassified 49 50 45 34 32 27 
45 32 37 28 26 38 


1002 1018 1102 1202 1315 1441 


In the present first year class one hundred and forty-six colleges and 
universities are represented as follows (corresponding figures for the 
other two classes at the time they entered, will be found in 38 Harv. L. 
REV. 232 and 39 Harv. L. REv. 243): 

Harvard, 120; Princeton, 51; Yale, 25; Dartmouth, 23; Williams, 18; 
New York Univ., 17; Brown Univ., 16; Univ. of Michigan, 15; Boston 
College, Univ. of California, 14; Univ. of Notre Dame, 11; Cornell 
Univ., Stanford Univ., Syracuse Univ., Univ. of Pennsylvania, 9; 
Bowdoin College, College of the City of New York, Lafayette College, 
Tufts College, Univ. of Illinois, 8; Amherst College, Johns Hopkins 
Univ., Rutgers College, 7; Columbia Univ., Holy Cross College, Knox 
College, 6; Colgate Univ., Ohio State Univ., Pennsylvania State Col- 
lege, Univ. of Chicago, Univ. of Minnesota, Washington & Jefferson Col- 
lege, 5; Assumption College, De Pauw Univ., Mass. Inst. of Tech., 
Middlebury College, Municipal College of Akron, Univ. of Cincinnati, 
Univ. of Nebraska, Univ. of Rochester, Univ. of Texas, Univ. of Wis- 
consin, Villanova College, 4; Boston Univ., Bucknell Univ., Carleton 
College, Catholic Univ. of America, Emory Univ., Pomona College, 
Swarthmore College, Univ. of Delaware, Univ. of Iowa, Univ. of Kansas, 
Univ. of Pittsburgh, West Virginia Univ., 3; Allegheny, Bates College, 
Butler College, Dickinson College, Fordham Univ., Georgetown Univ., 
George Washington Univ., Hamilton, Indiana Univ., Lehigh Univ., 
Marquette Univ., Muskingum College, Oberlin College, Reed College, 
Rice Institute, St. Louis Univ., Trinity College, Univ. of Colorado, 
Univ. of Detroit, Univ. of Georgia, Univ. of Maine, Univ. of North 
Carolina, Univ. of Oklahoma, Univ. of the South, Univ. of Virginia, 
Vanderbilt Univ., Virginia Military Institute, Washington & Lee Univ., 





* These figures are for the special session which began February 3, 1919, and 
ended on August 30, 1919. " 
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Wesleyan Univ., Wittenberg College, 2; Adelbert College, Antioch Col- 
lege, Canisius College, Clark Univ., Colby College, College of William 
& Mary, Denison Univ., Duke Univ., Franklin & Marshall College, 
Gonzaga College, Heidelberg Univ., Hendrix College, Hobart, Hope 
College, Illinois College, Illinois Wesleyan Univ., Iowa State College, 
Iowa State Teachers College, John Carroll Univ., Kenyon College, 
LaSalle College, Manhattan College, Monmouth College, Mt. Union 
College, Northwestern Univ., Ohio Northern Univ., Ohio Wesleyan 
Univ., Olivet, Oregon State Agricultural College, Otterbein Univ., 
Ouachita College, St. Lawrence Univ., St. Xavier College, Santa Clara 
Univ., Shaw Univ., Southwestern Univ., Texas Christian Univ., Univ. 
of Alabama, Univ. of Arizona, Univ. of Chattanooga, Univ. of Florida, 
Univ. of Mississippi, Univ. of New Mexico, Univ. of Oxford, Univ. of 
Paris, Univ. of Redlands, Univ. of South Carolina, Univ. of Toronto, 
Univ. of Utah, Univ. of Venezuela, Univ. of Washington, Univ. of Wyo- 
ming, Union College, United States Naval Academy, Wake Forest Col- 
lege, Washington Univ., Western Reserve Univ., West Virginia Wesleyan 
College, Whitman College, Wilberforce Univ., Yankton College, r. 





RECOURSE AGAINST THE BUYER IN A LETTER OF CREDIT TRANSACTION. 
— When a sales contract provides for a letter of credit and the bank 
refuses to pay the seller’s draft against the letter, the seller or the trans- 
feree of the draft may attempt to assert rights against the buyer. Their 
power to do so depends largely on whether either the letter of credit or 
the draft drawn under it is taken in absolute or only in conditional satis- 
faction of the buyer’s obligation. Primarily, decision of this question 
must depend on the expressed intent of the parties;* but since this seldom 
appears, it will be necessary to fall back on rules of presumption.’ 

In favor of the view that there is absolute satisfaction, it may be ar- 
gued that the note or check of a third party given for a debt contempo- 
raneously created is presumed to be taken as entire satisfaction of that 
debt;* and that, where the seller draws, the draft should be treated in 
the same way. But that is not this case. The bill or note of a third per- 
son is never held absolute satisfaction of a debt previously created; ° and 





1 This discussion will be confined to the usual situation involving letters of credit, 
with the buyer and seller making a sales contract providing for payment by a bank 
whose promise the buyer is to obtain, the bank issuing a letter of credit directly to 
the seller, authorizing him to draw. See McCurdy, Right of the Beneficiary under 
a Commercial Letter of Credit (1924) 37 Harv. L. Rev. 323, 325; 2 WILLISTON, 
Sates (2d ed. 1924) § 460c. 

2 Stewart v. Union Mutual Life Ins. Co., 155 N. Y. 257, 49 N. E. 876 (1898) ; 
Weaver v. Nixon & Wester, 69 Ga. 699 (1882). 

3 3 WittisTon, CONTRACTS (1920) § 1922. 

4 Bichnall & Skinner v. Waterman, 5 R. I. 43 (1857); Challoner v. Boyington, 
o1 Wis. 27, 64 N. W. 422 (1895). 

5 Park v. Best, 176 Iowa, 7, 157 N. W. 233 (1916); Webb v. Bank, 67 Kan. 62, 
972 Pac. 520 (1903). 
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in the usual letter of credit situation, no negotiable instrument can be 
drawn until the goods are shipped and the debt has arisen. Assuming 
that the letter is irrevocable and that the courts will hold it a binding con- 
tract before the seller accepts,’ it is true that a credit exists even before 
the seller draws; but a simple contractual obligation will not be presumed 
to be absolute satisfaction of another obligation.* The fact that perform- 
ance of the promise in the letter of credit is made absolutely independent 
of the relations between the buyer and seller ® might be ground for find- 
ing that the seller has substituted one debtor for another. Regardless of 
change in the sales contract by the buyer and seller, it is argued, the bank 
must pay the seller if he ships and draws within the terms of the letter 
of credit, and therefore, it was the intention of the seller to depend abso- 
lutely on the letter of credit. However, a more reasonable explanation 
of the cause for making the agreement independent is that banks have 
not time to follow every quarrel of the buyer and seller to its ultimate 
outcome. 

Since the question is not well settled, general principles of fairness 
may well be taken into consideration. If the letter of credit be held 
absolute satisfaction, it is clear that the seller’s only remedy on the con- 
tract is against the bank, and a quasi-contractual remedy could hardly 
be given unless the seller could show fraud or serious mutual mistake. 
Therefore, if the seller fails to provide the kind of shipping documents 
which the letter of credit makes necessary for drawing on the bank, the 
buyer would have the very goods he wants and would have to pay noth- 
ing for them.*° The hardship upon the seller here can hardly be denied, 
but it may be urged that under the conditional satisfaction view there 
is counterbalancing hardship upon the buyer should the bank become 
insolvent. Analysis will show that this objection is not conclusive. If 
the bank becomes insolvent before payment by the buyer, it cannot 
reasonably be supposed that the buyer could be forced to complete his 
part of the executory contract while the seller was to be paid only a 
dividend, and it seems that courts would allow the buyer to pay the 
seller directly and thus avoid benefitting the bank’s general creditors at 





6 Banco Nacional Ultramarino v. First Nat. Bank, 299 Fed. 168 (D. Mass. 1923) 
(bills of lading and invoices to accompany drafts) ; Old Colony Trust Co. v. Con- 
tinental Bank, 288 Fed. 979 (S. D. N. Y. 1921) (delivery order or warehouse receipt 
to be presented with draft); Moss v. Old Colony Trust Co., 246 Mass. 139, 140 
N. E. 803 (1923) (commercial and consular invoices, inspection certificate, and bill 
of lading to accompany draft). It is to be noted, by way of rebuttal of the text, 
that the difference in time between the creation of the debt and drawing the draft 
would often be reduced to a mere instant, and a strong argument could be made that 
the seller’s draft backed by the bank’s extrinsic acceptance could be presumed abso- 
lute satisfaction. 

7 Mead, Documentary Letters of Credit (1922) 22 Cor. L. Rev. 297, 302. 

8 It is because a negotiable instrument is regarded as close to money by virtue of 
its ready salability that the presumption in regard to it is made. A simple contract 
obligation is clearly in a different class. 

® American Steel Co. v. Irving Nat. Bank, 266 Fed. 41 (C. C. A. 2d, 1920). See 
Moss v. Old Colony Trust Co., supra note 6, at 152, 140 N. E. at 808. 

10 This would be the case on a shipment direct to the buyer under a straight bill 
of lading. But if the seller shipped under an order bill, it is likely that he would be 
able to prevent delivery and pay only damages for lateness in delivery or for non- 
delivery rather than lose the whole value of the goods. 
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the expense of the buyer on the conditional view, or of the seller on the 
absolute view. If this theory is adopted, the fair result in a second situa- 
tion is readily reached. Here the buyer pays the bank after it knows it 
is insolvent. Taking this money, which the buyer could not be forced to 
pay and which will go only partially to the seller, amounts to such a fraud 
on the buyer that the bank will be forced to hold the difference between 
the amount of the payment and the dividend paid the seller in construc- 
tive trust for the buyer.** It is true that if the buyer has paid the bank 
before it knows of its involvency, then on the absolute satisfaction view 
the seller must pocket his dividend and say nothing, while on the condi- 
tional satisfaction view the buyer would have to make good the seller’s 
loss in spite of his prior full payment to the bank.’? But there can 
hardly be a strong policy that either the buyer or seller should bear the 
loss in preference to the other, and therefore there is nothing in this 
situation to control a decision. In short, while under the absolute satis- 
faction view the seller is always forced to content himself with a divi- 
dend, the theory of conditional satisfaction gives him complete protec- 
tion and only in a single instance compels the buyer to pay more than 
the contract price for the goods. With the exception of this single in- 
stance, no case arises where the conditional satisfaction view imposes 
hardship on the buyer — surely no one could claim that it was a hardship 
to prevent his getting goods without paying for them. In spite of the 
fact that rules of presumption cannot be based on strained guesses as to 
the possible intention of the parties had they considered all contingencies, 
it seems that sellers really have no intention of releasing buyers from all 
obligation, but desire the double certainty of a promise from the bank 
plus the liability, whatever it is worth, of the buyer. The authority that 
has been found tends to support the theory of conditional satisfaction.** 

Assuming that the bank’s refusal to pay was not legally justifiable, the 
seller or the holder of the note would have‘a clear right against the 
bank.'* Since the draft was merely conditional satisfaction of the debt, 
it operated only to suspend the creditor’s right to sue until disposal of 
the instrument,’® and the seller would have the alternative of proceeding 
against the buyer.’® But because of the danger of the buyér’s being held 
twice, the seller’s right on the original debt would arise only after he had 
regained possession of the instrument,’ or had accounted for its absence. 

If the bank’s refusal to pay was legally justified, it is obvious that 





11 St. Louis & San Francisco R. R. v. Johnston, 133 U. S. 566 (1889). Since 
payment by the buyer to the bank is made only a short time before the draft falls 
due, if the bank proves to be insolvent on the latter day, it will generally have been 
so on the former. 

Hien Normally the buyer agrees to pay the bank before the bank is to pay the 
seller. 

13 See Alcock v. Hopkins, 6 Cush.*484 (Mass. 1850) (holding satisfaction condi- 
tional in a case where the relation was almost exactly that created by a letter of 
credit) ; Second Nat. Bank v. Samuel & Sons, 12 F. (2d) 963 (C. C. A. 2d, 1926) 
(in result only). 

14 Imbrie v. Nagase, 187 N. Y. Supp. 692 (Sup. Ct. 1921). 

15 Goodrich v. Friedman, 92 Conn. 262, 102 Atl. 607 (1917) ; Taylor v. Wahl, 
72 N. J. L. 10, 60 Atl. 63 (1905). 

16 Otto v. Halff, 89 Tex. 384, 34 S. W. 910 (18096). 

17 See Fitch v. McDowell, 145 N. Y. 498, 501, 40 N. E. 205, 206 (1895). 
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there are no rights against the bank. Where the seller has actually 
drawn and there is an accepted bill,’* the situation is governed by the 
law of negotiable instruments. This holds that if the bill were taken 
in conditional payment, the seller must use reasonable diligence in col- 
lecting, and “ failing to do so is chargeable with the consequences.” 1° 
The meaning of this phrase is somewhat uncertain, but clearly the buyer 
is discharged insofar as the seller’s lack of reasonable care has prevented 
collection on the instrument.?° Some cases go so far as to say that the 
seller gets no rights on the debt unless the buyer, though not a party to 
the instrument, is notified as soon as it is dishonored.” If, however, — 
the seller lost his rights on the instrument by innocent alteration, the 
rights on the debt would not be ended also,”* unless the buyer was actu- 
ally injured by the act; and it seems an a fortiori case if the draft were 
void because it has in some harmless way diverged from the terms of the 
letter of credit. This result seems desirable in that the buyer ought to 
pay the contract price for goods ordered and received; and that the 
seller, by losing his rights against the bank on whose financial standing 
he chiefly relied, would be sufficiently punished for his carelessness. 

Since the seller often transfers the draft, it becomes important to con- 
sider the rights of a transferee. Clearly he may, on dishonor of the draft, 
sue the seller on his secondary liability as drawer;** and the seller, 
having the instrument, would be able to hold the buyer on the debt. To 
give the holder direct rights against the buyer does not seem possible; 
since no action could lie on the draft itself, the buyer not being a party, 
and since the buyer could not be considered as making a promise for the 
benefit of the holder, rendering applicable the doctrine of Lawrence v. 
Fox.** A recent case, nevertheless, has succeeded in giving a direct right 
on a reasoning which appears questionable at least.”° 





18 NEGOTIABLE INSTRUMENTS Law, § 135: “ An unconditional promise in writing 
to accept a bill before it is drawn is deemed an actual acceptance in favor of every 
person who, upon the faith thereof, receives the bill for value.” See Iowa Savings 
Bank v. City Nat. Bank, 183 Iowa, 1347, 168 N. W. 148 (1918). 

19 3 WILLISTON, op. cit. supra note 3, § 1922a. 

20 Grube v. Stille, 61 Mo. 473 (1875). 

21 Blanchard v. Boom Co., 40 Mich. 566 (1879) ; Smith v. Mercer, L. R. 3 Ex. 
51 (1867). 

22 Innocent alteration is held not to discharge the debt as well as the instrument. 
Owen v. Hall, 70 Md. 97, 16 Atl. 376 (1388); Sullivan v. Rudisill, 63 Iowa 158 
(1884). Contra: Toomer v. Rutland, 57 Ala. 378 (1876). 

23 NEGOTIABLE INSTRUMENTS Law, § 61. See Richard v. Conn. Elec. Mfg. Co., 
200 App. Div. 681, 686, 194 N. Y. Supp. 497, 501 (1922). 

24 20 N. Y. 268 (1859). 

25 Second Nat. Bank v. Samuel & Sons, supra note 13. In this case the seller 
and buyer entered into a sales contract, and the buyer at the seller’s request, pro- 
cured a letter of credit running to the seller. The seller shipped the goods and drew 
against the letter. He sold the draft to the plaintiff, who mailed it to the bank on 
the last day that credit was to run. Owing to a delay in the mails, the draft was 
received late and the bank refused to pay unless the buyer authorized. The buyer 
refused to authorize. The plaintiff sued the buyer in equity demanding the goods 
or an accounting for the proceeds of a sale. Held, that the action be dismissed as 
the plaintiff had an adequate remedy in a court of law, because the bank wrongfully 
broke its contract and the buyer could be held as inducing a breach of contract. 

It is submitted that the action of the bank was not wrongful, as the terms of a 
letter must be strictly complied with. Jaris v. Bank D’Athenes, 246 Mass. 546, 
141 N. E. 576 (1923). See McCurdy, Commercial Letters of Credit (1922) 35 
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ScoPE OF FEDERAL JURISDICTION OBTAINED THROUGH EXISTENCE OF 
A FEDERAL QuEsTION.— Assumed as early as the decision in Osborn v. 
Bank of the United States,’ the general doctrine is now well established 
that where federal jurisdiction exists because a federal question is in- 
volved,” the court may adjudicate every question involved in the case,’ 
whether federal or not, even though it decides the federal question 
against the plaintiff or does not decide it at all. It is generally said that 
the federal question must be substantial.* But the rationale of the doc- 
trine and the precise meaning of the phrase “ every question involved in 
the case ” appear never to have been adequately considered.° With cer- 





Harv. L. Rev. 715, 717. And in any case there was no wrongful inducing of a 
breach of contract by the buyer who merely stated his position on his own rights. 
Nor is there force in the court’s suggestion of a remedy in quasi-contract for a 
benefit conferred under mistake of “ anticipated fact,” since the plaintiff conferred 
no benefit on the buyer by purchasing the draft. It should be observed that re- 
covery was predicated on the special facts, rather than on a general right against 
the buyer. 

A court wishing to reach this result might better have done it by using the argu- 
ment that equity would compel the seller to use his rights against the buyer on the 
original debt for the benefit of the transferee of the draft. There is some analogy 
here to the doctrine that in equity the security follows the debt. While it is true 
that the seller’s contract rights against the buyer are not held as security for the 
payment of the draft, they resemble the case of security in that they are useless to 
the seller so long as the draft is outstanding in the hands of a third party. 

1 g Wheat. 738, 821 (U.S. 1824). In deciding that the fact that other questions 
in addition to the federal one were involved did not withdraw the case altogether 
from federal cognizance, the Court assumed without question that jurisdiction if it 
attached would extend to all questions in the case. The constitutional phraseology 
of “ cases ” rather than “ question in cases ” afforded some basis for this construction. 
See Art. III, § 2 (1). 

2 Where jurisdiction exists because of the nature of the parties, as in cases of 
diverse citizenship, the nature of the questions involved is of course immaterial 
to the existence of federal jurisdiction. Cf., however, Pusey & Jones Co. v. Hanssen, 
261 U.S. 491 (1922). 

8 Practically all the square decisions on the point appear to have occurred in 
suits to enjoin the enforcement by state officials of a tax or railroad rate claimed to 
violate the Constitution of the United States and also the state constitution or a 
state law or both. Siler v. Louisville & Nashville R. R., 213 U. S. 175 (1909) ; 
Greene v. Louisville & Interurban R. R., 244 U. S. 409 (10917); Lincoln Gas & 
Elec. Co. v. City of Lincoln, 250 U. S. 256 (1919) ; Davis v. Wallace, 257 U. S. 478 
(1922). See (1917) 31 Harv. L. Rev. 307. But dicta in a variety of other types 
of cases indicate that the rule is regarded as a general one. See Scott v. Donald, 
165 U. S. 58, 71 (1897) (action at law to recover liquor seized by state officers) ; 
General Investment Co. v. Lake Shore & Michigan So. Ry., 269 Fed. 235, 241 
(C. C. A. 6th, 1920) (bill for injunction against railroad consolidation on federal 
and Rage grounds). Cf. Moore v. New York Cotton Exchange, 46 Sup. Ct. 367 
(U. S. 1926). 

# Starin v. City of New York, 115 U. S. 248 (1885) ; Underground Railroad v. 
City of New York, 193 U. S. 416 (1904). See 36 Stat. 1098 (1911), U. S. Comp. 
Stat. (1916) § 1019. See also Cohens v. Virginia, 6 Wheat. 264, 379 (U. S. 1821). 
Some cases often cited for this proposition, particularly cases where the question is 
said to be foreclosed by previous decisions, are probably instances where the court in 
fact has jurisdiction to decide the question, but regards it as so well settled that it 
chooses this rather brusque form of words to dispose of the plaintiff’s case. But 
cf. Harris v. Rosenberger, 145 Fed. 449 (C. C. A. 8th, 1906). 

5 Little discussion is to be found in the treatises. See 1 Foster, FEDERAL PRAC- 
TIcE (6th ed. 1920) 82-83; Rose, FEDERAL JURISDICTION AND ProcepureE (3d ed. 
1926) § 230. It has been said in one case that the non-federal questions must be 
“ merely incidental to the federal ground ”; but the citations given do not bear upon 
the point. Tullar & Tullar v. Illinois Cent. R. R., 213 Fed. 280 (N. D. Iowa, 1914). 
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tain exceptions as to appeals,® no special statutory provision has been 
made on the subject.’ 

Our problem is acutely raised in the many actions for the infringement 
of a patent, trademark or copyright where it is alleged in addition that 
the defendant has been guilty of unfair competition. An analysis of 
these cases may throw light upon the scope of the usual rule. One 
Supreme Court decision has been taken to hold that where the patent is 
declared invalid, the only basis of federal cognizance has disappeared 
and the action for unfair competition must be dismissed for want of 
jurisdiction.* But the general doctrine was not there referred to, and 
succeeding cases exhibit the utmost confusion and apparent diversity of 
result. A few apparently deny any possibility of relief against unfair 
competition in infringement suits between citizens of the same state.° 
Others would deny it where the patent is invalid,’® but would allow it 
where the patent is valid and infringed.** In the latter type of cases 





6 The twenty-fifth section of the Judiciary Act of 1789 provided that in reviews 
of state courts “no other error shall be assigned or regarded as a ground of re- 
versal . . . than such as . . . immediately respects the before mentioned questions 
of validity or construction of the said constitution, treaties, statutes, commissions, 
or authorities in dispute.” 1 STAT. 85 (1789). In the Act of 1867 this clause was 
omitted. 14 STAT. 385, c. 28, § 2 (1867). However, in Murdock v. City of Memphis, 
20 Wall. 590 (U. S. 1874), the Court refused to construe the Act as broadening the 
scope of review. Whether Congress may constitutionally provide that where review 
of the decision of a state court is obtained because of the presence of a federal ques- 
tion, the Supreme Court may pass on other questions in the case, has never been 
determined; but it seems that there can be no doubt of its power to do this. 

By the Act of Feb. 13, 1925, the only writs of error as of right from the 
circuit courts of appeals are in cases involving federal questions, and in them only 
the federal question. is to be determined, all other questions and appeals being rele- 
gated to the domain of certiorari. 43 STAT. 938 (1925). 

7 Prior to 1875 the federal trial courts had no general jurisdiction over cases 
where the sole basis of federal jurisdiction was the existence of a federal question. 
For the jurisdictional provisions of the Judiciary Act of 1789, see 1 STAT. 76 (1789). 
Our problem therefore could not arise before 1875 except under certain special 
statutes. See, e.g., Osborn v. Bank of the United States, supra note 1; The Mayor 
v. Cooper, 6 Wall. 247 (U. S. 1867). The present statute provides that “ The dis- 
trict courts shall have original jurisdiction . . . of all suits of a civil nature, at 
common law or in equity . . . where the matter in controversy exceeds, exclusive of 
interest and costs, the sum or value of three thousand dollars, and (a) arises under 
the Constitution or laws of the United States or treaties made, or which shall be 
made, under their authority... .” 36 SraT. rogr (1911), U. S. Comp. Star. 
(1916) § 991. The provision as to removals is similarly broad. 36 Stat. 1094 
(1911), U. S. Comp. Strat. (1916) § roto. 

8 Leschen & Sons Rope Co. v. Broderick & Bascom Rope Co., 201 U. S. 166 
(1906). There does not appear to have been a separate count for unfair competi- 
tion; and the complainant in his brief in the Supreme Court did not argue the ques- 
tion of its existence. An earlier case is often cited for the same proposition. Elgin 
Nat. Watch Co. v. Illinois Watch Co., 179 U. S. 665 (1901). But the bill in this 
case apparently did not allege unfair competition. See the report of the case in the 
circuit court of appeals, Illinois Watch Case Co. v. Elgin Nat. Watch Co., 94 Fed. 
667, 671 (C. C. A. 7th, 1889). 

9 Planten v. Gedney, 224 Fed. 382 (C. C. A. 2d, 1915) ; Hunyadi Janos Corp. 
v. Stoeger, 10 F. (2d) 26 (C. C. A. 2d, 1925). 

10 Schiebel Toy & Novelty Co. v. Clark, 217 Fed. 760 (C. C. A. 6th, 1914). 

11 Ludwigs v. Payson Mfg. Co., 206 Fed. 60 (C. C. A. 7th, 1913) ; K-W Ignition 
Co. v. Temco Elec. Motor Co., 243 Fed. 588 (C. C. A. 6th, 1917) ; Payton v. Ideal 
Jewelry Mfg. Co., 7 F. (2d) 113 (C. C. A. 1st, 1925). See Stark Bros. Nurseries 
& Orchards Co. v. Stark, 255 U.S. 50, 52 (1921). 
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the unfair competition is often referred to as an “ aggravation ” of the in- 
fringement.’* Where the patent is valid but not infringed, a recent case 
suggests that relief should be given,’* though there area number of cases 
to the contrary.** 

The general rule cannot be reconciled with these apparent divergencies 
by explaining both as varying applications of the equitable doctrine of 
complete relief. The latter is simply a rule of convenience and of course 
cannot supply jurisdiction to the federal courts.** Moreover, since the 
leading cases of both types are in equity,’® we are no nearer finding the 
determining factor, which cannot be common to both. Finally, the his- 
torical source of the general jurisdictional doctrine is not equitable,’ 
and a number of cases which announced it were at law.*® 

Again, the mere fact that the causes of action are such that under pro- 
cedural rules of misjoinder and multifariousness they might be joined 
in one suit, cannot be the decisive factor. The test of misjoinder may be 
altered at any time by legislative enactment or court rule, which cannot 
be true of a constitutional limit of jurisdiction.’® 

It has recently been suggested that jurisdiction shall be determined by 
whether or not the court finds a valid patent, regardless of infringe- 
ment.?° The opinion draws an analogy to the cases of jurisdiction based 
on the nature of the parties, where the court has general jurisdiction only 
after determining the preliminary question of the existence of diverse 
citizenship. While such a test is conceivable, it is opposed to the rule of 
more closely analogous cases, namely those involving federal questions 
not arising under the patent laws.”* Furthermore, since it would prob- 





12 See Ludwigs v. Payson Mfg. Co., supra note 11, at 65; Payton v. Ideal 
Jewelry Mfg. Co., supra note 11, at 114; Burns Co. v. Automatic Recording Safe 
Co., 241 Fed. 472, 486 (C. C. A. 7th, 1917). 

18 See Vogue Co. v. Vogue Hat Co., 12 Fed. (2d) 991, 992 (C. C. A. 6th, 1926). 
For the facts of this case and discussion of another point involved, see RECENT 
Cases, infra, p. 318. As the court was willing to decide the case on the ground of 
ancillary jurisdiction, the discussion in this part of the opinion is probably dictum. 

14 Burt v. Smith, 71 Fed. 161 (C. C. A. 2d, 1895) ; Hutchinson, Pierce & Co. v. 
Loewy, 163 Fed. 42 (C. C. A. 2d, 1908); U. S. Expansion Bolt Co. v. Kroncke 
Hardware Co., 234 Fed. 868 (C. C. A. 7th, 1916); Kasch v. Cliett, 297 Fed. 170 
(C. C. A. sth, 1924); Taylor v. Bostick, 299 Fed. 232 (C. C. A. 3d, 1924). 

15 Cf, Geneva Furniture Mfg. Co. v. Karpen & Bros., 238 U. S. 254 (1915). 

16 The unfair competition cases usually arise as suits in equity for an injunction 
and damages. £.g., Leschen & Sons Rope Co. v. Broderick & Bascom Rope Co., 
supra note 8. As to the cases declaring the general rule, see supra note 3. 

17 See supra note 1. 

18 See supra note 3. 

19 Thus under the present Equity Rules “ The plaintiff may join in one bill as 
many causes of action, cognizable in equity, as he may have against the same de- 
fendant ” with discretion in the court to order separate trials. 226 U.S. (Appendix), 
Equity Rule 26. Surely jurisdiction cannot be thus broadened. Yet the Supreme 
Court in Moore v. New York Cotton Exchange, supra note 3, at 371, apparently 
considered the matter at least arguable. 

20 See Vogue Co. v. Vogue Hat Co., supra note 13, at 995. 

21 The Supreme Court has emphatically denied that “ where the cause of action 
is based upon an act of Congress, unless the complaint states a case within the 
terms of the act the federal court is without jurisdiction.” Binderup v. Pathé 
Exchange, Inc., 263 U. S. 291 (1923) ; Moore v. New York Cotton Exchange, supra 
note 3. If the defendant contends that the federal law under which the plaintiff 
claims is unconstitutional, must the plaintiff demonstrate its validity before the 
court has jurisdiction? The proposed test would mean that a plaintiff relying on a 
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ably be impracticable to determine the validity of the patent in a pre- 
liminary hearing, a complete trial on the merits would be necessary before 
the existence or lack of jurisdiction could be determined. And under this 
sole test, the federal courts might be required to go into complicated 
investigations of acts of unfair competition entirely unconnected with 
the alleged patent infringement. 

This last consideration suggests a clue. A careful examination of the 
cases discloses one striking characteristic: where the acts relied upon to 
show unfair competition are not substantially the same acts which show 
infringement, relief is never given;** where the acts are substantially the 
same, relief is often given.** This negative correlation, although not 
clearly recognized in the language of the decisions, reconciles a majority 
of the unfair competition cases,”* and is entirely consistent with the cases 
announcing the general jurisdictional doctrine. It answers also the prac- 
tical objection that determination of the unfair competition issue would 
involve lengthy litigation far afield from the question of infringement.”° 
But it may well be that even though there is such substantial identity 
of acts, other considerations may result in a holding against jurisdiction. 
Apparently not much weight is attached to the source of the additional 
right sought to be enforced, that is, whether it arises under the common 
law or a federal or state statute or constitution.2* The nature and rela- 





federal question as the basis of jurisdiction would always have to bring himself 
within the terms of the law, treaty, or even the Constitution — whichever the ques- 
tion arose under — before the court would have jurisdiction to try the case on the 
merits. But in proving the merits of his case he would again have to prove the 
same point. What the suggestion indicates, therefore, is that there is here a coinci- 
dence of a preliminary question and an ultimate question of fact. It is submitted 
that the solution should be to take jurisdiction upon a showing that there is a 
reasonable possibility of the existence of the situation which would raise the federal 
question. This is probably the logical explanation of the doctrine that the federal 
question must be “ substantial.” See supra note 4. 

22 Burt v. Smith, supra note 14; Planten v. Gedney, supra note 9; U. S. Expan- 
sion Bolt Co. v. Kroncke Hardware Co., supra note 14; Hunyadi Janos Corp. v. 
Stoeger, supra note 9. In one case relief has been given for a continuous trespass to 
land extending over a period of years as to the last of which only was a federal 
question involved. Evans v. Durango Land & Coal Co., 80 Fed. 433 (C. C. A. 8th, 
1897). But cf. Stark Bros. Nurseries & Orchards Co. v. Stark, supra note 11. 

23 Ludwigs v. Payson Mfg. Co., supra note 11; Payton v. Ideal Jewelry Mfg. 
Co., supra note 11. See Stark Bros. Nurseries & Orchards Co. v. Stark, supra note 11; 
Burns Co. v. Automatic Recording Safe Co., supra note 12; Vogue Co. v. Vogue 
Hat Co., supra note 13. 

24 In the leading Supreme Court case, however, the acts apparently were the 
same. Leschen & Sons Rope Co. v. Broderick & Bascom Rope Co., supra note 8. 
As has been pointed out, however, counsel in that case did not argue unfair com- 
petition. See supra note 8. And as the invalidity of the alleged patent seems to 
have been perfectly clear, the case may perhaps be sustained under the “ substantial 
federal question ” doctrine. See supra notes 4, 21. 

25 An interesting example of the practical working of such a doctrine is to be 
found in a recent district court case where the court took jurisdiction of the de- 
fendant’s counterclaims for patent infringement and unfair competition, but refused 
to take jurisdiction of a counterclaim for alleged breaches of contract and of official 
duty by the plaintiff while acting as president of the defendant corporation. 
Badger v. Badger & Sons Co., 288 Fed. 419 (Mass. 1923). 

26 In fact, in the cases where an injunction is asked against a tax or rate on both 
state and federal grounds, the courts tend to decide the case on the state ground if 
possible, in order to avoid the decision of delicate federal issues. See Siler v. 
Louisville & Nashville R. R., supra note 3, at 193. 
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tionship of the respective claims to relief may be material.?”_ And under 
our system of codrdinate national and state courts, if the common law or 
state statutory phase of a case concerned a predominantly local matter, 
this would be likely, in a doubtful case, to throw the balance against 
jurisdiction. 





LIABILITY FOR NEGLIGENT INJURY TO A CONTRACT RELATION. — It 
seems to be widely accepted that a cause of action cannot be based upon 
negligent conduct which results in damage to the plaintiff through his 
contract relationships.’ This principle is applied alike to cases where he 
has been injured by a deprivation of an expected benefit or by being 
forced to expend added sums in the fulfillment of his contract. Recent 
intimations, however, make it worth while to see whether there are not 
situations in which the courts are tending to a contrary position. 

Cases of intentional interference with the plaintiff’s contractual rela- 
tion afford some analogy, because they involve the protection of one 
aspect of a general interest in the security of one’s contractual assets. 
The usual means of inflicting damage is the enticement of the other con- 
tracting party.* Another form is the intentional injuring of persons or 
property with the purpose of harming the plaintiff because of his contrac- 
tual interest in them.* Although at first liability was narrowly confined,° 
there has been a gradual extension until today contract rights of all kinds 
are protected.® In many cases recovery has been allowed under this doc- 
trine where the defendant’s act, though intentional, was not directed 
against the plaintiff. Often such situations involve heedlessness of the 
plaintiff’s rights. Thus, liability was imposed where the defendant in 
ignorance of the existence of the contract caused a breach thereof, be- 
cause he knew facts which upon reasonable inquiry would have disclosed 





27 Thus the federal court might be more willing to take jurisdiction where only 
one liability was sought to be imposed, as in a suit for an injunction, than where, as 
often in actions for damages, two obligations to pay are sought to be enforced. 

1 Conn. Mut. Life Ins. Co. v. N. Y. & N. H. R. R., 25 Conn. 265 (1856); The 
Federal No. 2, 14 F. (2d) 530 (S. D. N. Y. 1926). Crarx, Torts (1922) 316. The 
fact that the injury to the direct victim was intended has been held not to alter 
the result. Anthony v. Slaid, 52 Mass. 290 (1846) ; Insurance Co. v. Brame, 95 U. S. 
754 (1877). But compare with this the case discussed in note 7 infra. 

2 La Société de Remorquage 4 Hélice v. Bennetts, [1911] 1 K. B. 243; Cattle v. 
Stockton Water Works, L. R. 10 Q. B. 453 (1875) ; Kokomo Rubber Co. v. Ander- 
son, 33 Ga. App. 241, 125 S. E. 783 (1924). Fora discussion of the interest involved 
and referred to in passing in the text, see Terry, LEADING PRINCIPLES oF ANGLO- 
AMERICAN Law (1884) 343. Professor Terry designates the interest of pecuniary 
condition as a right to which certain limited duties correspond. Clarity would seem 
to be better served by calling it an interest which becomes a right only to the ex- 
tent that the law protects it and creates corresponding duties. See SALMOND, JURIS- 
PRUDENCE (7th ed. 1924) 237. 

3 Lumley v. Gye, 2 E. & B. 216 (Q. B. 1853). As to the nature of the intent 
required, see (1926) 39 Harv. L. REv. 740. 

4 McNary v. Chamberlain, 34 Conn. 384 (1867). 

5 Lumley v. Gye, supra note 3; Glencos v. Hudson Commission Co., 138 Mo. 
439, 40 S. W. 93 (1897). 

6 Prairie Gas Co. v. Kinney, 79 Okla. 206, 192 Pac. 586 (1920); 1 STREET, 
FounpaTions oF Lecat Liasiiiry (1906) 344; Sayre, Inducing Breach of Contract 
(1923) 36 Harv. L. Rev. 663, 670. 
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its existence.’ Similarly, recovery was allowed where the defendant tor- 
tiously induced the employees of a factory to strike, causing the employer 
to break his contract with the plaintiff.* 

One class of negligence cases admittedly hard to reconcile with their 
general position has long been accepted by our courts. If a defendant 
negligently harmed a member of the household who was under a con- 
tractual or relational duty of service, he was held liable to the master 
for the resulting deprivation of services.® More recent decisions have 
extended this rule to cover the relationship of employer and employee.’° 
While in cases of the original type the mere existence of a relationship 
of master and servant supported the action, the newer ones require a 
binding contract.‘ These modern modifications indicate that the lia- 
bility is imposed not because of the relationship, but rather for the 
negligent violation of a contractual relation. 

The doctrine is fairly well established that a telegraph company is 
liable to the addressee of a telegram for pecuniary injury to him resulting 
from negligent transmission.’* While some courts regard this liability 
as based upon the theory of a contract for the benefit of a third party, 
most courts talk in terms of an undefined tort liability.1* Where the 
plaintiff was forced to expend. additional sums of money under his con- 
tract because of the defendant’s negligent transmission of a telegram 
dispatched to him, recovery was allowed.’* Similar results have been 
reached as to other classes of defendants who assumed a duty of action 
and in discharging it negligently inflicted damage upon strangers’ con- 
tractual relations. Thus, recovery has been had where a weigher hired 
by a seller negligently issued a certificate which caused a buyer, the 





7 Twitchell v. Nelson, 131 Minn. 375, 155 N. W. 621 (1915). The court here 
allowed recovery on the theory of intentional inducement of breach of contract. 
But it seems strange to say that one can intentionally induce a breach of contract 
unless he knows of its existence. That the only reason this cannot be said is because 
the defendant negligently failed to find out about the contract, does not assimilate 
the situation to that of Lumley v. Gye. The case may be rested on the principle 
suggested in the text. 

8 CLARK, TorTS (1922) 316. 

® Jones v. Brown, 1 Esp. 217 (K. B. 1794); Ames v. Union Ry., 117 Mass. 541 
(1875). Within the doctrine were the relations of father and son, husband and 
wife, and master and servant, provided some service was due to the plaintiff. 

10 Woodward v. Washburn, 3 Denio, 369 (N. Y. 1846); Martinez v. Gerber, 3 
Man. & G. 88 (C. P. 1841); Bradford v. Webster, [1920] 2 K. B. 135. In the last 
case a municipality was allowed to recover its pecuniary loss caused by the defen- 
dant’s negligence in injuring a policeman. 

11 Many cases refuse relief, except occasionally on the wholly different ground 
of subrogation, where an employer sues the person who has injured an employee to 
whom workmen’s compensation had to be paid. Interstate Tel. & Tel. Co. v. Public 
Service Elec. Co., 86 N. J. L. 26, 90 Atl. 1062 (1914). See (1925) 38 Harv. L. 
Rev. 971, 972. These are certainly contrary to any general right to unimpaired 
pecuniary condition. They do not seem, however, to be square authorities against 
the imposition of liability for negligent interference with contractual relations. For 
the plaintiff does not ask a recovery measured by, or based on, the loss of service he 
sustained; and his liability to compensate arose by statute, not by contract. 

12 New Orleans R. R. v. Matthews, 131 Miss. 68, 95 So. 133 (1923) ; Myers v. 
Western Union Tel. Co., 128 S. E. 229 (Ga. 1926); Jones, TELEGRAPH AND TELE- 
PHONE Compantes (2d ed. 1915) 602. 

13 See Jones, loc. cit. supra note 12. 

14 New Orleans R. R. v. Matthews, supra note 12. 
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plaintiff, to disburse an unnecessary amount of money.”® Liability has 
been imposed even where the injured party had not yet made-a contract 
at the time of the defendant’s act. Where, for example, the defendant’s 
negligence caused the plaintiff to enter into a disadvantageous contract,1° 
or prevented him from entering into a profitable one,’’ recovery was al- 
lowed. These cases seem to recognize a principle that where a person 
has agreed to act in an affirmative way, he must use due care not to 
impair the pecuniary condition of third persons, at least those who he 
knew were likely to be directly affected by the agreed action.'* 

In a few instances courts have allowed recovery where the defendant 
negligently injured property as to which the plaintiff had a contract.’® 
It must be noted, however, that in these cases the circumstances were 
such that to allow actions by both the plaintiff and the owner did not add 
materially to the defendant’s liability, since, if the plaintiff had not sued, 
the owner might have included most if not all of the plaintiff’s claim in 
his own action for damages. Also, the later ones involved conduct con- 
tractually undertaken by the defendant, though this is perhaps of only 
psychological significance. In the recent case of Flint v. Robins Dry 
Dock Co.,?° the defendant negligently damaged a ship which the plaintiff 
had chartered. Recovery was allowed the charterer for the loss of use 
of the ship, the court noting the first of the two considerations just men- 
tioned.” A previous decision reached the same result on the ground that 
the charterer had a property interest in the ship, but that premise seems 
unsupportable and was specifically rejected in the Flint case.” 





15 Glanzer v. Shepard, 233 N. Y. 236, 135 N. E. 275 (1922). Cf. Jaillet v. 
Cashman, 235 N. Y. 511, 139 N. E. 714 (1923). 

16 Western Union v. Farmers’ Bank, 7 Ala. App. 637, 62 So. 250 (1913). 

17 Czizelo v. Western Union, 272 Fed. 223 (C. C. A. oth, 1921). 

18 BiceLow, Leapinc Cases on Torts (1875) 626. See 2 BreveN, NEGLIGENCE 
(3d ed. 1908) 1117; Pottocx, Torts (11th ed. 1920) 561. 

19 Cue v. Breeland, 78 Miss. 864, 29 So. 850 (1901). In Everard v. Hopkins, 
2 Bulst. 332 (K. B. 1614), Coke, C. J., said: “ If the master sends his servant to pay 
money for him upon the penalty of a bond, and in his way a smith in shoeing doth 
prick his horse, this being the servant’s horse, the master shall have his action on the 
case for the special wrong which he hath sustained by this, by the non-payment of 
money occasioned by this.” Modern authorities would deny recovery on these facts. 

20 Flint v. Robins Dry Dock Co., 13 F. (2d) 3 (C. C. A. 2d, 1926). The plain- 
tiff had chartered a vessel, which the shipowner hired the defendant to repair and 
make seaworthy. The defendant negligently damaged the ship so as to cause four- 
teen days delay in the repairs, with the result that the plaintiff was unable to use it 
and derive the benefits under his contract. Held, that the plaintiff can recover in 
an action of tort against the defendant. 

The measure of damages in such case is the market value according to the best 
possible use to which the owner can put the chattel. (1925) 39 Harv. L. Rev. 760. 
The defendant, therefore, no matter who sues, is liable for that amount. Since the 
plaintiff recovers his share of the damage, the shipowner could not recover more 
than his interest, i.e., the loss of the profit he would have made in the charterparty. 
If the shipowner had sued first, it seems that he could have recovered the full 
= value, but would have been liable over to the plaintiff to the extent of his 
loss. 

21 But see Cattle v. Stockton Water Works, supra note 2. Here the court went 
on the assumption that the property owner could have recovered for the damage, 
but recovery was denied to the plaintiff, who was forced to expend an additional 
amount because of the defendant’s negligence. 

22 The Aquitania, 270 Fed. 239 (S. D. N. Y. 1920). See Terry, op. cit. supra 
note 2, at 344. 
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The obvious justice of the result reached in Flint v. Robins Dry Dock 
Co. suggests an extension of the principle of that case to situations where 
the negligent defendant may be subjected to an additional liability, or 
where the defendant was not under a contractual duty to act. The courts 
have with practical unanimity declined to allow recovery here, usually 
stating that the damages are too remote.”* Being deprived of the benefits 
of a contract by the negligent destruction of its subject matter seems to 
be a proximate result within any legitimate use of the term.** The denial 
of recovery in such cases is probably due to a fear of disastrous social 
consequences. The only conceivable objection on that score is that there 
may be an undue extension of liability and a resulting hindrance of 
activity.*° But this loses sight of the safeguards implicit in the require- 
ments of foreseeability of injury and certainty of damage.2® Whenever 
the defendant is placed in such circumstances that he knows or ought to 
know that a failure to use due care will involve a resulting injury to the 
plaintiff’s contractual relations, a failure to use such care should be 
ground for recovery. Whether the defendant’s failure to use due care 
proximately injures the plaintiff by lessening the value of his contract 
or breaking his leg should be immaterial in view of the trend of modern 
tort law toward the principle that one whose fault causes temporal dam- 
age to another must offer a justification if he is to escape liability.?’ 





EFFECT OF A REQUISITION ON CHARTERPARTY RELATIONS. — English 
and American courts have been called upon frequently since the war to 
adjust the rights of the owner and charterer of a vessel subsequently re- 
quisitioned by the government. They have had difficulty not only with 
the theory under which the parties are excused from future performance,* 





23 Anthony v. Slaid, supra note 1; La Société de Remorquage 4 Heélice v. Ben- 
netts, supra note 2; Bishop, Non-Contract Law (1889) § 44; CLERK & LINDSELL, 
Torts (7th ed. 1921) 749. 

24 Beale, Proximate Consequences of an Act (1919) 33 Harv. L. REv. 633, 641. 
See 1 SepGwick, DamacEs (oth ed. 1912) 219. 

25 See (1911) 24 Harv. L. Rev. 397. The writer of this Note advocates recovery 
on the ground that there is a general duty not to interfere with another’s contractual 
relation whether through a negligent or an intentional violation. A Note in 
(1918) 31 Harv. L. Rev. 1017, indicates that the suggested difficulties in the way of 
allowing recovery are not so real as some of the courts imagine. The difficulty of 
apportionment of damages seems unfounded since the plaintiff would be denied re- 
covery unless he could prove his proportion of damages with reasonable certainty. 

26 It is fairly well settled that to constitute actionable negligence, the plaintiff 
must be one of a class to whom injury is foreseeable. Neighton v. Wheeler, 106 
Me. 450, 76 Atl. 916 (1910) ; Central Ry. v. Griffin, 132 S. E. 255 (Ga. 1926). But 
see Bond v. B. & O. Ry., 82 W. Va. 557, 96 S. E. 932 (1918). See Satmonp, Torts 
(6th ed. 1924) 24. The familiar mode of expression is that the duty of care must be 
owed to the plaintiff. 

27 Holmes, Privilege, Malice, and Intent (1895) 8 Harv. L. Rev. 1. But see 
Satmonp, Torts (6th ed. 1924) 9. 

1 This has been discussed at such great length by both English and American 
courts and writers as not to require further treatment. F. A. Tamplin SS. Co., 
Ltd. v. Anglo-Mexican Petroleum etc., infra note 4; Bank Line, Ltd. v. Arthur Capel 
& Co., [1919] A. C. 435. 8 B. R. C. 483, 556, contains a full citation of British 
cases. See infra note 19 for the American cases. See also Trotter, CONTRACT 
DurinG AND AFTER War (3d ed. 1919) 118; T. E. Scrutton, The War and the Law 
(1918) 34 L. Q. Rev. 116, 127; and treatises cited infra notes 3 and 4. 
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_ but also with the nature of the subsidiary rights arising in such a situa- 
tion. The topic has most recently been raised in a Privy Council case, 
Hirji Mulji v. Cheong Yue S.S. Co., Ltd.,? which involves the effect of 
an Admiralty requisition upon a contract containing an arbitration 
clause. 

The Privy Council decision is based upon the questionable English 
doctrine, lately followed by American authorities, that frustration of the 
commercial adventure brings the contract to an end.* The court’s at- 
tempts to justify this doctrine as fulfilling the probable intent of the 
parties clash with the modern view as to the relation between intent 
and the rules of impossibility.* An analysis of cases where the frustra- 
tion doctrine has been accepted in terms, shows that the decisions really 
rest upon the application to a particular situation of one of two ordi- 
nary contractual principles.° The first principle excuses a party from 
going on with his contract if there has been a material breach on the 
other side. The second excuses a material breach if induced by im- 
possibility of performance, and, moreover, excuses continued inaction by 
the party committing the breach after the impossibility has ceased to 
exist, if performance now would call for something substantially different 
from what was originally promised. That is to say, the duty of the 
charterer to continue with the contract must turn upon the question 
whether the owner withheld his vessel for so long a time that there was 
a material breach of contract; while the liability of the owner for not 
furnishing the ship depends on whether the event which prevented him 
was so exceptional and its effect such that justice requires his being ex- 
cused from performance.’ And, after the owner resumes control of the 





2 [1926] A. C. 497. For a statement of this case, see infra note 10. 

3 The doctrine has been upheld by English writers as a desirable and normal 
development of the law. See Mackinnon, Errecr oF WAR oN CONTRACTS (1917); 
McNarr, Lecat Errecrt oF WAR (1920). It has been criticized in Canada as a 
result of the tendency for law to develop into a “ chaotic mass of pseudo-equity.” 
Mayers, The Need of Law Reform (1. The Doctrine of Frustration of Adventure) 
(1918) 38 Can. L. T. 86, 151, 223. 

4 3 Wiiston, ConTRACTs (1920) § 1937; Page, The Development of the Doc- 
trine of Impossibility (1920) 18 Micu. L. Rev. 589. The attempt to deter- 
mine by “implied conditions” the effect of a requisition of a steamer upon a time 
charterparty caused a great conflict of opinion in the House of Lords. The “ im- 
plied term,” it was argued, was inconsistent with the express terms of the contract. 
F. A. Tamplin S.S. Co., Ltd. v. Anglo-Mexican Petroleum Products Co., Ltd., 
[1916] 2 A. C. 397. 

5 The English doctrine was first enunciated in two cases which involved a 
defense on the ground of substantial breach by the other party. The breach was 
said to be such as to “ defeat the commercial purpose of the claimant’s adventure.” 
Freeman v. Taylor, 8 Bing. 124, 132 (C. P. 1831). See MacAndrew v. Chapple, 
L. R. 1 C. P. 643 (1866). Likewise, in Jackson v. Union Marine Ins. Co., L. R. 10 
C. P. 125, 144, 145 (1874) — which is most frequently cited in frustration of the 
adventure cases—the court was dealing with the question whether the charterer 
could refuse to perform due to the failure of the owner to carry out his promise to 
deliver the ship within a reasonable time, there having been several months delay 
due to an accident at sea. The court properly decided that the charterer was 
justified in refusing to load at the later date. Although the question of the liability 
of the owner was not before the court, Bramwell, B., said, “ the charterer had no 
cause of action, but is released from the charter. ... When I say he is I think 
both are.” He then states as his conclusion, “ the contract is at an end.” 

6 3 WILIsTON, op. cit. supra note 4, § 1937. 
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ship, he need let the charterer have it only if supplying the vessel now 
would not entail substantially different burdens than if it had been 
supplied at the agreed date.” Whether the contract is at an end is an- 
other matter. It will be if, and only if, all previous rights under it have 
been satisfied.2 To state that the promises on both sides are excused 
and the contract at an end because of frustration of the adventure, is 
thus to obscure the real issues.° 

In the Hirji Mulji case an arbitrator selected in the way specified in 
a charterparty, claimed jurisdiction to decide whether or not the char- 
terer’s refusal to take the ship was justified by a three years delay due 
to government requisition.‘° The charterer refused to submit the dis- 
pute to arbitration on the ground that frustration of the adventure had 
brought the contract to an end. The arbitrator found that the contract 
was not at an end and that the charterer was not excused from his 
promise to take the ship." In an appeal from a judgment on the award, 
the Privy Council held that as the jurisdiction of the arbitrator is de- 
rived exclusively from the contract, there can be no jurisdiction over a 
dispute as to the existence of the contract if in fact the contract was at 
an end. On the other hand, the court implied that if the contract had 
continued in existence, the arbitrator would have had jurisdiction.’” 
The effect of the decision is to deprive the arbitrator of effective juris- 





7 Ibid. § 1957. 

8 This is practically admitted in the instant case. “ Though the contract comes 
to an end on the happening of the event, rights and wrongs, which have already 
come into existence, remain, and the contract remains too, for the purpose of giving 
effect to them.” Hirji Mulji v. Cheong Yue S.S. Co., Ltd., supra note 2, at 510, 
per Lord Sumner. See to the same effect, Romer, L. J., in Chandler v. Webster, 
[1904] 1 K. B. 493. 

The English courts in holding that rights which have arisen under the contract 
“ remain,” seem to have forgotten in certain instances the possibility of quasi-con- 
tractual recovery on the ground of failure of consideration. Thus, in Lloyd Royal 
Belge, etc. v. Stathotos, 34 T. L. R. 70 (C. A. 1917) the court, after holding that 
the parties were excused from future performance, was led to refuse to refund the 
charter hire which had been paid in advance. And in Russkoé Obschestvo, etc. v. 
John Stirk & Sons, Ltd., 10 Lloyds L. L. R. 214 (C. A. 1922), the court refused to 
restore money paid on goods diverted by order of the government. The English 
decisions have been severely criticized, and are opposed to American law. 3 WILLIs- 
TON, op. cit. supra note 4, § 1974; Woopwarp, Quast Contracts (1913) 208. 

® Page, supra note 4, at 609; MACKINNON, op. cit. supra note 3, at II. 

10 By a charterparty made in November, 1916, the plaintiffs agreed to place 
their steamship at the disposal of the defendants on March 1, 1917, and the de- 
fendants agreed to employ her for ten months from the date of delivery. The 
charterparty contained a clause by which all disputes arising under the contract 
were to be submitted to arbitration. The ship was requisitioned by the government 
before March 1, 1917, and was not released until February, 1919. The charterers 
then refused to take delivery of her. An arbitrator awarded the owners damages 
for breach of contract, and they brought an action upon the award. From a judg- 
ment of the Supreme Court of Hong Kong in favor of the plaintiffs, the defendants 
appealed. Held, that there had been in 1917 a frustration of the charterparty 
which forthwith brought to an end the whole contract, including the arbitration 
clause, and that consequently the arbitrator had no jurisdiction. Judgment reversed. 

11 The arbitrator awarded damages on the ground that the defendant waived 
his power to cancel the contract. The award was clearly wrong on the facts, 
ye as the arbitration was conclusive the only possible defense was lack of juris- 

iction. 
__ 2 The court so held in Scott v. Del Sel, [1923] S. C. 37. It would follow that 
if the arbitrator found that the contract was at an end, the losing party could not 
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diction of all disputes involving a question of impossibility. For, if the 
arbitrator finds that there is no excuse, the losing party can always de- 
fend in an action on the award on the ground of lack of jurisdiction to 
make the award, and thus secure another trial on the very question in 
dispute. This result shows the unfortunate effect of indulging in pic- 
turesque language as to the termination of contracts by a frustration of 
the adventure. But even under the English theory as to the ending of 
contracts, it does not seem necessary to hold that the arbitration clause 
crashes along with the substantive contract terms. The jurisdiction of 
the arbitrator depends on the intentions of the parties. If the parties 
agree to submit to arbitration disputes as to whether an event has termi- 
nated the contract, that agreement should be enforced.”* 

After it has been decided whether or not the obligations to furnish and 
accept the ship are excused, difficult problems may arise as to charter 
hire and Admiralty compensation.’* Where the period of requisition 
is so short as not to excuse future performance by the charterer, his 
obligation to pay hire remains.'® The Civil Law reaches a different re- 
sult, recognizing that since he does not receive full performance, he 
should not have to pay the agreed sum.’* But the common law is loath 





appeal to the courts, for under his claim the arbitrator had jurisdiction. The result 
is that the party who claims that the contract is not frustrated is bound by the 
award while the other party is not. 

13 It had previously been held that an arbitrator under an ordinary arbitra- 
tion clause may have jurisdiction to adjudicate upon an unexcused breach of a 
contract even though that breach is so substantial as to excuse future performance 
by the injured party. Sanderson & Son v. Armour & Co., [1922] S. C. 117; 
Champsey Bhara & Co. v. Jiuraj Balloo Spinning & Weaving Co., 1x93] A. C. 480. 
But cf. Johannesburg Municipal Council v. D. Stewart & Co., |1909| S. C. 53, 
where the court held that a party who expressly repudiates a contract cannot claim 
the benefit of an arbitration clause. The existence of an excuse in the Hirji Mulji 
case could not retroactively affect the promise to arbitrate. And it is difficult to 
see why the court should interpret the parties’ agreement to arbitrate as making 
a distinction between cases wherein the breach in fact gave rise to an action for 
damages and those where in fact the breach was excused. See Smith, Coney & 
Barrett v. Becker Gray & Co., 31 T. L. R. 59 (Ch. 1914). But cf. Edward Grey 
& Co. v. Tolme & Runge, 31 T. L. R. 137 (C. A. 1914). 

14 These rights are different if the charterparty is of the older type, under 
which the ship is demised to the charterer, than if it is the more modern type, 
where the owner merely contracts to hold the ship to the use of the charterer, 
possession remaining in the owner. Under the latter type the charterer has a 
contract right and not a property interest. ScrutTron, CHARTERPARTIES AND BILLS 
or Lapinc (12th ed. 1925) 5. When a demised ship is requisitioned, the government 
must pay the charterer-and the owner the value of their respective interests. The 
law in respect to leasehold rights where the property has been taken by eminent 
domain, should apply. There is some conflict as to whether the tenant is excused 
from paying rent when the property is taken by the government. If he does pay, 
he can recover from the government. Whitehall Court, Ltd. v. Ettlinger, [1920] 
t K. B. 680. 

15 Modern Transport Co. v. Duneric, [1917] 1 K. B. 370. And see cases cited 
infra note 18. 

16 German Civit Cope, § 323: —‘“If the performance which one party owes 
under a bilateral contract becomes impossible through a circumstance for which 
neither he nor the other party is responsible, he loses the right to the counterper- 
formance; in case of partial impossibility the counter-promise is reduced in con- 
formity with sections 472 and 473.” § 472: —“In case of reduction the purchase 
price shall be reduced in the proportion which at the time of the sale the value of 
the thing in a condition free from defect would have borne to the actual value. . . .” 
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to make a new bargain for the parties, even when the old one is inappro- 
priate to new conditions. It becomes, then, only fair that the charterer 
should receive whatever damages are paid by the government; and the 
law of quasi-contracts affords the opportunity.‘7 English courts have 
apportioned the Admiralty hire between owner and charterer in accord- 
ance with this view.’® 

On the other hand, the courts have allowed the owner to retain the 
full Admiralty hire where the delay was so long as to excuse the char- 
terer from further performance.’® This is sound if, as is the case in Eng- 
land, there is a chance that the compensation will be less than the 
contract hire. The charterer is under no risk that he will have to pay 
the difference.*° The owner is under such risk, and should therefore 
enjoy the counter-balancing possibility of benefitting from a too generous 
award.”* However, in the United States, there is some question as to the 
right of the government, under the Fifth Amendment, to take a ship with- 
out paying as a minimum the hire stipulated in the charterparty.*? If 
the government is bound to pay the charter hire, the American owner 
stands no chance of losing money and he should in such circumstances 
account to the charterer for anything more than the amount of the con- 
tract hire, since the charterer, although not out of pocket, has at least 
suffered the loss of use of the ship.** 





17 Where one party to a contract has partly performéd and the other party is 
excused because of impossibility, the American law with few exceptions prevents 
unjust enrichment of the latter by requiring him te pay for the performance 
rendered. See Woopwarp, op. cit. supra note 8, c. 7. But the common law does 
not do this in the case of merely temporary impossibility. The situation then is 
that the charterer has performed in full but part of the performance he should 
receive in return has gone to the government, which has paid the owner therefor. 
The owner is unjustly enriched at the expense of the charterer to that extent and 
should be held accountable to the charterer for the compensation paid by the gov- 
ernment. 3 WILLISTON, op. cit. supra note 4, § 1978. 

18 In the absence of evidence that the use by the government was more onerous 
than that under the charterparty, the charterer is entitled to the Admiralty hire 
and interest thereon. Dominion Coal Co. v. Masknonge SS. Co., [1922] 2 K. B. 
132. But where the government used the ship in a more onerous manner than the 
charterparty would have allowed, the requisition affects the interest of both the 
owner and charterer and so the Admiralty hire should be apportioned. Chinese 
Engineering Co. v. Sale, [1917] 2 K. B. 509. See Elliott Steam Tug Co. v. John 
Payne & Co., [1920] 2 K. B. 693; (1922) 36 Harv. L. Rev. 217. 

19 Heilgers & Co. v. Cambrian Steam Navigation Co., 33 T. L. R. 348 (K. B. 
1917). This is also the American rule. The Isle of Mull, 278 Fed. 131 (C. C. A. 4th, 
1921); The Frankmere, 262 Fed. 819 (E. D. Va. 1920), aff'd, 278 Fed. 139 
(C. C. A. 4th, 1921). 

20 Anglo-Northern Trading Co., Ltd. v. Emlyn Jones, [1917] 2. K. B. 78; 
Countess of Warwick S.S. Co. v. Le Nickel Société, [1918] 1 K. B. 372. See The 
Frankmere, supra note 10, at 822. 

21 See Earn Line S.S. Co. v. Sutherland, 254 Fed. 126, 132 (S. D. N. Y. 1918), 
aff'd, 264 Fed. 276 (C. C. A. 2d, 1920); The Frankmere, supra note 19, at 822; 
The Isle of Mull, supra note 19, at 135. But a different result is reached under the 
German Civil Code. Section 281 provides: “If the debtor in consequence of the 
circumstance, which makes performance impossible, obtains a compensation or a 
right to compensation for the thing to which he is entitled, the creditor may require 
delivery of the compensation or assignment of the right to compensation.” 

22 See Wambaugh, War Emergency Legislation (1917) 30 Harv. L. Rev. 663, 
673 


23 See 3 Wrx.isTON, op. cit. supra note 4, § 1978. It might be argued that this 
last solution should be applied even in the English situation, since the owner’s risk 
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How Far Do State Decisions DETERMINE “ Loca LAW ” FOR THE 
FEDERAL Courts? — The law administered by the federal courts is the 
law of the state in which the court is sitting.’ It does not necessarily 
follow, however, that, in determining what this law is,” the federal courts 
will be bound by the state decisions. They insist upon their own discre- 
tion where, under the doctrine of Swift v. Tyson,’ the subject matter of 
the case falls within the category of “ general jurisprudence.” * How- 
ever, in cases of a peculiarly local nature, e.g., those concerning a rule of 
property or the interpretation of a state constitution or statute, the 
federal courts profess to follow the state law as they find it in the de- 
cisions of the state courts.° 

The doctrine exemplified in the municipal bond cases, of which 
Gelpcke v. Dubuque ® is the most notable, produces, nevertheless, a 
large number of cases in which state authorities on local matters are not 
followed by federal courts. These arise as to contracts made or trans- 
actions entered into’ upon the strength of a state decision construing, 
or determining the validity of, a state statute or declaring a certain doc- 
trine to be the law of the state. When the federal courts are here called 
upon to apply state law, they will ignore any contrary decision of the 





of being paid less than the contract hire is small, while the charterer’s loss of a 
charterparty in war is almost always severe. It might also be argued that although 
in a few instances the charter hire paid by the government was less than that under 
the contract, the probability of its being so is very small. This was true in the 
recent war, for England was dependent upon foreign countries for supplies and 
so the price of tonnage rose; but in a nation not dependent upon foreign supplies 
there is no such assurance of the same result as to lay the basis for a general 
rule. 3 

1 The conception of a federal common law has long since been exploded. West- 
ern Union Tel. Co. v. Call Pub. Co., 181 U.S. 92 (1901). See 1 BEALE, CoNFLICT OF 
Laws (1916) § 1124. 

2 For a consideration of the question of “ what is law” and the relation of 
judicial decision to “the law,” see 1 BEALE, op. cit. supra note 1, § 125; Gray, 
NATURE AND SOURCES OF THE LAw (2d ed. 1921) 84, 248; Carpenter, Court Deci- 
sions and the Common Law (1917) 17 Cot. L. REv. 593. 

3 16 Pet. 1 (U. S. 1842). For divergent views upon the soundness of this case, 
see Schofield, Swift v. Tyson: Uniformity of Judge-made State Law and Federal 
Courts (1910) 4 Itt. L. Rev. 533; Meigs, Decisions of the Federal Courts on Ques- 
tions of State Law (1911) 45 Am. L. Rev. 47; Charles Warren, New Light on the 
History of the Federal Judiciary Act of 1789 (1923) 37 Harv. L. REv. 40, 84. 

4 The rule of Swift v. Tyson, originally laid down with reference to questions of 
“ general commercial law,” has been thus extended. Included within the description 
“ general jurisprudence” are questions dealing with negotiable instruments, con- 
struction of insurance contracts, liability of common carriers, validity of stipulations 
in bills of lading, the law of master and servant, etc. Rosr, FEDERAL JURISDICTION 
AND ProcepuRE (3d ed. 1926) § 603; 3 Foster, Feperat Practice (6th ed. 1921) 
§ 477. See B. & O. R. R. v. Baugh, 149 U. S. 368 (1893). 

5 United States v. Robbins, 46 Sup. Ct. 148 (1926) (interest of wife in com- 
munity property) ; Edward Hines’ Trustees v. Martin, 268 U. S. 458 (1925) (local 
property law) ; Bucher v. Cheshire Ry., 125 U. S. 555 (1888) (Sunday statute) ; 
Green v. Neal’s Lessee, 6 Pet. 291 (U. S. 1832) (Statute of Limitations). 

For a theoretical discussion of this principle, see Hornblower, Conflict Between 
Federal and State Decisions (1880) 14 Am. L. REv. 211. 

6 y Wall. 175 (U. S. 1864). See J. B. Thayer, The Case of Gelpcke v. Dubuque 
(1891) 4 Harv. L. Rev. 311. 

7 In Aetna Life Ins. Co. v. Hoppin, 214 Fed. 928, 035 (C. C. A. 7th, 1914), the 
court talked the language of Gelpcke v. Dubuque in disposing of a case dealing with 
future interests in realty created by deed. 
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state courts rendered subsequent to the accrual of the rights involved.® 
Neither logic nor statutory requirements call for this practice. Clearly, 
the contracts clause of the Constitution does not apply.® That the doc- 
trine is simply a device to protect accrued rights is shown by the federal 
courts’ readiness to follow a decision validating a transaction which 
under the state decisions at the time it was entered into, would have 
been held invalid.*° And if the contract involved was made after the 
change in state law, the federal courts find no difficulty in applying the 
later decisions holding a transaction invalid.” 

If, after a decision in a lower federal court on a question of state law, 
the state court establishes a contrary rule of law, it seems that on appeal 
to the Supreme Court the opinion of the lower federal court will be 
affirmed.’* Where the state court has reversed a prior decision, the 
doctrine of Gelpcke v. Dubuque sometimes calls for this result. An 
additional reason for this position is the feeling that to overrule a de- 
cision of a federal court solely upon the basis of an intervening state 
decision would be subservience unbecoming an independent system of 
courts. But in adjusting the relations of the federal and state judiciaries, 
the interest of federal judges in their own decisions ought not weigh 
heavily in the balance. Practical considerations might prevent the re- 
opening of a case following a contrary state decision.** But where the 
state decision has become available in time for the higher federal court to 
consider it on appeal, its holding should be applied. This has been done 
in several cases.‘* Federal courts will, of course, follow a later state de- 
cision in preference to a prior federal decision rendered in a different 
controversy and taking a contrary view of state law.*® 

The character of the state tribunal also may lead the federal courts to 


8 Loeb v. Columbia Township, 179 U. S. 472, 490 (1900), and Thompson v. 
Perrine, 103 U. S. 806 (1880), are typical bond cases. In Great So. Hotel Co. v. 
Jones, 193 U. S. 532 (1904), the lower federal court refused to follow an Ohio de- 
cision holding the state’s mechanics’ lien law invalid under the Ohio constitution. 
This action was affirmed by the Supreme Court on the ground that the Ohio decision 
had been rendered “ after the rights of the parties to this suit had been fixed by their 
contracts.” In Northrop v. Columbian Lumber Co., 186 Fed. 770 (C. C. A. 5th, 
1911), the doctrine was applied to state decisions on the effect of lack of probate of 
a will. See Folsom v. Ninety-six, 159 U.S. 611, 627 (1895). 

The cases before 1882 are collected by Bradley, J., in Burgess v. Seligman, 107 
U. S. 20, 34 (1882). See a later collection in Board of Commissioners v. Tollman, 
145 Fed. 753, 763 (C. C. A. 4th, 1906). 

9 “No state shall . . . pass any . . . law impairing the obligation of contracts.” 
Art. I, § 10 (1). This prohibition does not extend to judicial decisions. See Dodd, 
Impairment of the Obligation of Contract by State Judicial Decisions (1909) 4 Itt. 
L. REv. 155, 327. 10 Wade v. Travis Co., 174 U. S. 499 (1899). 

11 See Hatt, Cases ON CONSTITUTIONAL LAw (2d ed. 1926) 1357 n. But if bonds 
are issued before the change in decision, one purchasing after the change comes 
within the protection of the doctrine. Board of Commissioners v. Tollman, supra 
note 8. 

12 Burgess v. Seligman, supra note 8; Morgan v. Curtenius, 20 How. 1 (U. S. 
1857); Pease v. Peck, 18 How. 595 (U. S. 1856). Cf. Kuhn v. Fairmont Coal 
Co., 215 U.S. 349 (1910) (state decision rendered during the pendency of proceed- 
ings in the lower court not followed). 

13 Cf, Board of Councilmen v. Deposit Bank, 124 Fed. 18 (C. C. A. 6th, 1903). 

14 Bauserman v. Blunt, 147 U.S. 647 (1893) ; Moores v. Nat. Bank, 104 U. S. 
re (1881). Cf. Denver & Rio Grande R. R. v. United States, 241 Fed. 614 (C. C. A. 
8th, 1917). 

15 Green v. Neal’s Lessee, supra note 5; Fleischman Cont. Co. v. Burns, 284 Fed. 
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refuse to follow its holdings. While decisions by a temporary commis- 
sion with jurisdiction coextensive with that of the highest court of the 
state will be accorded the same respect as those of the highest court,1* 
like deference is not paid to decisions by an intermediate appellate court. 
The federal courts hold that such decisions are not binding upon them,1* 
even if, from the nature of the case there decided, no appeal lies to the 
highest state court.** It is not hard to understand why a federal court 
declines to be bound by a decision which is not necessarily authoritative 
in the state supreme court itself. But unless the latter court has dis- 
credited such decisions, they remain the best indication of the law which 
the federal court is seeking to administer, and should not be lightly dis- 
regarded.’® A recent case takes this view.”° 

Again, the nature of the decision may provoke the refusal of federal 
courts to follow it. Dicta of state courts are not controlling.** And if 





358 (C. C. A. 6th, 1922) ; Ward v. American Agricultural Chem. Co., 232 Fed. 119 
(C. C. A. 4th, 1916). 

16 Ankeney v. Hannon, 147 U. S. 118, 126 (1893). But if there is a conflict 
between the decisions of the commission and those of the permanent court, the fed- 
eral court will follow the latter. Montgomery v. McDermott, 103 Fed. 801, 810 
(C. C. A. 2d, 1900). 

17 Anglo-American Land, M. & A. Co. v. Lombard, 132 Fed. 721, 741 (C. C. A. 
8th, 1904), certiorari denied, 196 U. S. 638 (1904); Irving Nat. Bank v. Law, 9 F. 
(2d) 536 (C. C. A. 2d, 1925); Westerlund v. Black Bear Mining Co., 203 Fed. 599, 
609 (C. C. A. 8th, 1913); U. S. Tel. Co. v. Cent. Union Tel. Co., 202 Fed. 66, 69 
(C. C. A. 6th, 1913) ; Continental Securities Co. v. I. R. T. Co., 165 Fed. 945, 959 
(C. C. N. Y. 1908) ; Im re Gary, 281 Fed. 218, 222 (S. D. Tex. 1922). 

In Irving Nat. Bank v. Law, supra, Judge Learned Hand held that the federal 
court was not bound by the interpretation placed upon a statute by the Appellate 
Division. On rehearing, counsel produced applicable decisions of the Court of Ap- 
peals. The court followed these, reversing its former holding. s.c., 10 F. (2d) 721 
(C. C. A. 2d, 1926). 

18 Jn re Gilligan, 152 Fed. 605 (C. C. A. 7th, 1906) is contra. There the federal 
court followed a decision of the Indiana Appellate Court since no appeal lay to the 
Indiana Supreme Court. This distinction is forcefully condemned by Judge Hand, 
in Irving Nat. Bank v. Law, supra note 17, 9 F. (2d) at 537. “ Yet, however con- 
clusive between parties to a suit, the decision of a lower court is not authoritative 
upon the highest court; the statute necessarily remains in nubibus, and its construc- 
tion may be as it will.” 

19 Jn re Israelson, 230 Fed. 1000 (S. D. N. Y. 1916) and Gallagher v. Florida 
East Coast Ry., 196 Fed. 1000 (S. D. N. Y. 1912), both decided by Judge Mayer, 
follow the decisions of intermediate appellate courts. In the latter case the learned 
judge said that he considered a decision of the Appellate Division as “ probably 
binding and, in any event, persuasive upon this court.” 196 Fed. at 1002. In 
Reichardt v. Hill, 236 Fed. 817, 822 (C. C. A. 6th, 1916), it seems that decisions of 
the Missouri Courts of Appeals were followed on the ground that they were in ac- 
cord with the Supreme Court of the state upon the principles involved. 

20 Fairchild v. Lohman, 13 F. (2d) 252 (W. D. Mo. 1926). The complainant 
brought a proceeding to prevent interference with his legacy under the will of a New 
York testator. The defendant, public administrator of Cole County, Missouri, filed 
a cross-bill seeking ancillary administration of the estate for the benefit of Missouri 
creditors of the decedent. It did not affirmatively appear that such creditors ex- 
isted. Complainant moved to dismiss the cross-bill. A decision of the Court of 
Appeals of Missouri was cited to show that where no debts appeared against the es- 
tate, administration might be dispensed with. The defendant denied the authority of 
that case in the federal court. Held, that the Missouri rule as stated in the decision 
of the Court of Appeals, which found support in a decision by the Missouri Supreme 
Court, would be followed. Motion sustained. 

21 Carroll v. Lessee of Carroll, 16 How. 275, 287 (U. S. 1853). Cf. Gibson Coal 
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the state court did not have its attention called by counsel to the vital 
point, a federal court may refuse to be guided by a decision so rendered.?? 
Where a decision in the state court was the result of a collusive action, 
it has not been accorded respect.?* Where it is impossible for the federal 
court to determine upon what basis a case was decided, as where all the 
state judges rendered separate opinions, the federal court in dealing with 
a cognate problem will use its independent judgment.** 

Difficult as it may be for able judges blindly to follow the decisions of 
courts with which they perhaps do not agree, extension of situations in 
which the federal courts exercise independent judgment on questions of 
predominantly local concern, is to be deplored.** Here, by laying down 
a general rule of conformity to state decisions, the courts have recog- 
nized that the benefit of uniformity in the law of the state ** is superior 
to that of setting an example of uniformity throughout the nation. 
Where there is an absence of state decision,’ or where the state decisions 
are in hopeless conflict,”* the federal courts, of necessity, must announce 
their own view of the state law. Beyond this and the established “ excep- 
tions ” ?° to the general rule, it would be wise not to go.*° 





& Coke Co. v. Allen, 280 Fed. 28, 37 (C. C. A. 6th, 1922). In the latter case counsel 
claimed that certain principles relied upon in reading the decision in the federal court 
were announced by the state court merely obiter. Donahue, J., said: “ Nevertheless 
this was cited and approved by the Kentucky Court of Appeals in subsequent cases 
as dispositive of this question in that state, and therefore must be accepted by this 
court as final.” 

22 See Jackson Co. v. Gardiner Inv. Co., 200 Fed. 113, 117 (C. C. A. 1st, 1912). 
Cf. Economy Light Co. v. United States, 256 U. S. 113, 123 (1921). The case in- 
volved the question of the navigability of an Illinois river. The District Court re- 
fused to follow a state decision holding the river not navigable. Pitney, J., said: 
“Tt is intimated that we ought to follow that decision. ... The District Court 
treated it as not persuasive because it appeared that evidence was wanting which is 
present here; and we cannot say that the court below erred in not following it.” 

23 Andes v. Ely, 158 U.S. 312, 317 (1895). But see Adams Express Co. v. Ohio, 
165 U.S. 194, 219 (1897). 

24 Central R. R. v. Wright, 164 U. S. 327, 332 (1896). 

25 Levy v. Stewart, 11 Wall. 244, 254 (U. S. 1870), is an extreme example of the 
independence of the federal courts. 

26 See the dissent of Holmes, J., in Kuhn v. Fairmont Coal Co., 215 U. S. 3409, 
370 (1910). 

27 In the recent case of Rowan v. City of Galveston, 13 F. (2d) 257 (S. D. Tex. 
1926), the question before the court was the liability of a municipality in tort for 
injuries arising from its operation of street lights. There was no decision of the 
Texas Supreme Court precisely in point. The court, in finding for the plaintiff, an- 
nounced its own view of the law, despite implications of a contrary doctrine from 
decisions of the Supreme Court of the United States. 

28 San Antonio v. Mehaffy, 96 U. S. 312 (1877) ; Chesko v. Del. & Hudson Co., 
218 Fed. 804 (C. C. A. 3d, 1914). Cf. Kardo Co. v. Adams, 231 Fed. 950, 963 
(C. C. A. 6th, 1916). 

29 There have been several notable judicial classifications of these “ exceptions.” 
See, e.g., Kuhn v. Fairmont Coal Co., supra note 26, at 360, per Harlan, J.; Pease v. 
Peck, supra note 12, at 598, per Grier, J. 

80 Cf. (1924) 37 Harv. L. Rev. 1129. 
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RECENT CASES 


ADMIRALTY — JURISDICTION — EFFECT OF PENDING PROCEEDING IN For- 
EIGN CountrRY. — The plaintiffs instituted an action in rem against The Golaa 
in a United States federal court. The ship was released on bail and the action 
proceeded, but before it was brought to trial, the plaintiffs issued a fresh writ 
in rem in England, and the ship was there re-arrested. The same day the plain- 
tiffs cabled to have the American proceedings discontinued, which was done sev- 
eral days after the defendant’s motion to set aside the writ and proceedings in 
the English action had been filed. Held, that the plaintiffs having obtained 
bail for the release of the ship, it was a breach of good faith to re-arrest the 
ship. Writ and all subsequent proceedings set aside. The Golaa, [1926] 
P.. 103. 

Pendency of another suit in the same jurisdiction for the same cause of ac- 
tion between the same parties is generally considered sufficient ground for 
abating the second suit. Jnsurance Co. v. Brune’s Assignee, 96 U. S. 588 
(1877). See (1912) 40 L. R.A. (N. 8.) 83. But if the prior suit is dismissed 
or discontinued before trial of the second suit, a plea in abatement should not 
be sustained. Wilson v. Milliken, 103 Ky. 165, 44 S. W. 660 (1898); Moore 
v. Hopkins, 83 Cal. 270, 23 Pac. 318 (1890). And if the action pending is in 
another state or a foreign country, or where one action is in a state court and 
one in a federal court, the first action will not be ground for abatement in the 
second suit. McNamara v. McAllister, 150 Iowa, 243, 130 N. W. 26 (1911); 
Wood v. Gamble, 11 Cush. 8 (Mass. 1853). See Douglas v. Phenix Ins. Co., 
138 N. Y. 209, 219, 33 N. E. 938, 939 (1893); (1898) 42 L. R. A. 440, note. 
Similarly proceedings in rem and in personam will not ordinarily conflict with 
each other. The Kalorama, 10 Wall. 204 (U. S. 1869); People v. Wayne 
County, 27 Mich. 406 (1873); Harmer v. Bell, 7 Moore P. C. 267 (1851). 
However, where an attachment or garnishment has been made in the first suit, 
this has been held to be a defense in the second suit. Harvey v. Great North- 
ern Ry., 50 Minn. 405, 52 N. W. 905 (1892); Rhederei Actien Gesellschaft 
Oceana v. Clutha Shipping Co., 226 Fed. 339 (D. Md. 1915); L. R. A. 1917F, 
1016, note. In admiralty when a vessel is discharged from arrest by the giving 
of a bond or stipulation, it cannot be re-arrested in the same court for the 
same cause of action. The Comanche, 1 Am. Mar. Cas. 201 (W. D. Wash. 
N. D. 1922); The William F. McRae, 23 Fed. 557 (E. D. Mich. 1885); The 
Cleveland, 98 Fed. 631 (N. D. Wash. 1899); Hughes, Admiralty (2d ed. 1920) 
§ 194. The court in the principal case considered that the commencement 
of the second suit was a breach of good faith, and for that reason should 
not be permitted. Such a conclusion seems within the discretionary powers 
of an admiralty court. But the result can also be supported by analogy to the 
common law cases of attachment or garnishment and to the American admi- 
ralty cases. The latter seem to depend on the concept that a maritime lien is 
the basis of an admiralty action im rem and that it is discharged when bail is 
given for the release of the ship. See The William F. McRae, supra, at 558; 
The Comanche, supra, at 203. Such a concept would, of course, be conclusive 
in the principal case. 


BANKRUPTCY — BROKERS — PrioriIry AMONG OWNERS OF REPLEDGED 
Securities. — The claimant did business with the bankrupts who were stock- 
brokers. To cover his margins he deposited certain securities, giving the bank- 
rupts power to pledge them for an amount greater than his indebtedness. On 
Feb. 28, 1922, he closed his account and on March 1 demanded the return of 
his collateral, which the bankrupts were unable to deliver. On March 2 a 
petition was filed against them and on March 15 they were adjudicated bank- 
rupts. The claimant’s collateral was traced to three loans, mingled with the 
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securities of other customers. The pledgee closed out each loan and delivered 
the balance to the trustee in bankruptcy. The master awarded to the claimant 
that proportion of the balance which his securities bore to the total value of 
customers’ securities on pledge. The claimant contended that the failure to 
redeem the collateral was a conversion and that he was therefore entitled to a 
priority in the balance of each loan. Held, that since the refusal to deliver the 
collateral was based on an inability to do so, there was no conversion. Decree 
affirmed. Jn re Green: Petition of Muller, 11 F. (2d) 676 (C. C. A. 2d, 1926). 

Owners of property which a bankrupt stockbroker has wrongfully repledged 
are entitled to priority in whatever survives the pledge, to the exclusion, if 
necessary, of those whose property was rightfully repledged. In re Toole, 
274 Fed. 337 (C.C. A. 2d, 1921); 2 Collier, Bankruptcy (13th ed. 1924) 1666. 
And it has generally been held that a customer whose securities were lawfully 
hypothecated may enter the preferred class if, before bankruptcy, circum- 
stances have made it wrongful for the broker to keep the securities in pledge. 
In re Wilson, 252 Fed. 631 (S. D. N. Y. 1917). This will happen if the broker 
has converted other property of the customer, or if his right to repledge de- 
pended on the existence of a debt due him by the customer and this debt has 
been settled. In re Ennis, 187 Fed. 720 (C. C. A. 2d, 1911) ; In re Whitehouse, 
293 Fed. 287 (C. C. A. gth, 1923). In the principal case the claim to priority 
was based on an alleged conversion of the securities in question by the failure 
to redeem them on demand. Such a failure without more has been held a 
conversion in New York. Lawrence v. Maxwell, 53 N. Y. 19 (1873); Roths- 
child v. Allen, 90 App. Div. 233, 86 N. Y. Supp. 42 (1904). But see Unangst 
v. Roe, 107 Misc. 516, 177 N. Y. Supp. 706 (Sup. Ct. 1919). But these cases 
seem to violate the elementary rule that a refusal to deliver property on de- 
mand is not a conversion if the property is not within the possession or control 
of the person on whom the demand is made. Dearborn v. Union Nat. Bank, 
58 Me. 273 (1870); Bowers, Conversion (1917) 278. Even if a conversion is 
found, it would seem that priority should be based on the nature of the risk 
assumed when the repledge was authorized rather than on a technical con- 
version or on the state, at a given moment, of a complicated account. When 
a customer authorizes his broker to repledge, he runs the risk that the broker 
may become insolvent and be unable to redeem the securities. When his loss 
is caused solely by the insolvency and not by an act of commission, such as a 
refusal to redeem when it is within the broker’s power to do so, the customer 
should not be allowed to improve his p@sition by a last minute demand. A 
contrary result would extend to unjustified limits the questionable doctrine 
that a delivery of stock to the owner by an insolvent broker is not a preference. 
Cf. Matter of Mills, 125 App. Div. 730, 110 N. Y. Supp. 314 (1908). 


Brtts AND Notes — Hotpers 1n Due Course — Notice to AGENT — PRE- 
vious Notice ForcoTtEN. — The plaintiff bank having been robbed of certain 
securities, mailed to over 9,000 banks and bond houses, of which the defendant 
bank was one, printed notices of the robbery, containing an itemized list of 
the securities stolen, and identifying them by serial number and otherwise. 
With each notice was enclosed a form letter addressed to the plaintiff, ac- 
knowledging receipt of the notice. The defendant’s clerk, whose duty it was 
to open and distribute all mail and to pass on notices such as this to an as- 
sistant cashier, stamped the letter with the name of the defendant bank and 
mailed it to the plaintiff. The clerk failed to notify any officer of the bank, 
and testified at the trial that he did not recall the transaction. Four months 
after receipt of the notice, nine bonds, included among the securities stolen, 
were accepted by the defendant as collateral on an account previously opened 
by an impostor. The officers who negotiated the transaction were ignorant of 
the notice until after the bonds had been accepted. The plaintiff brought an 
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action of trover for the bonds and the defendant had judgment in the lower 
court. The plaintiff appealed on the ground that the defendant was not a 
holder in due course within the meaning of Sections 52 and 56 of the Negoti- 
able Instruments Law. Ii. Rev. Stat. (CAHILL, 1925) c. 98, §§ 52, 56. 
Held, that although the bank acted in good faith it was chargeable as a matter 
of law with actual notice and therefore was not a holder in due course. Judg- 
ment reversed. Northwestern National Bank v. Madison & Kedzie Bank, Ill. 
App., 1st Dist., 2d Div., decided Oct. 10, 1926. 

At least where his interests are not antagonistic to those of his principal, 
knowledge of the agent received in the course of his employment is usually 
held to be knowledge of the principal, even though the latter may be a corpora- 
tion. Merchants’ Nat. Bank v. Marden, Orth & Hastings Co., 234 Mass. 161, 
125 N. E. 384 (1919); Ladd v. Read, 114 Kan. 175, 217 Pac. 273 (1923); 
Bank of Bernie v. Blades, 247 S. W. 806 (Mo. App. 1923). See 2 Mechem, 
Agency (2d ed. 1914) §§ 1803, 1843. Many of the cases involving this rule 
may be explained on the ground that the agent having notice was the same who 
received the defective instruments, and that the principal must accept his 
agency in toto. Union Investment Co. v. Epley, 164 Wis. 438, 160 N. W. 175 
(1916). Cf. Irvine v. Grady, 85 Tex. 120, 19 S. W. 1028 (1892). But other 
cases show that this consideration is not always controlling. Louisa County 
Nat. Bank v. Burr, 198 Iowa, 4, 199 N. W. 359 (1924); United States Nat. 
Bank v. Forstedt, 64 Neb. 855, 90 N. W. 919 (1902). And although the doc- 
trine seems rather stringent when applied to a mere clerk, it is difficult to find 
any logical basis for making an exception. Cf. State Bank of the City of New 
York v. Postal, 12 Misc. 546, 34 N. Y. Supp. 18 (N. Y. City Ct. 1895). As- 
suming, however, that notice to the clerk will be imputed to the bank, there 
remains the question whether notice received and forgotten gives the bank 
“ actual knowledge ” within the meaning of Section 56. The wording of the 
Act does not clearly indicate what was intended. It has been suggested that a 
distinction might be made between a corporation’s own instruments and those 
of third parties in which it deals. Hinckley v. Union Pacific R. R., 129 Mass. 
52° (1880). And in view of the heavy burden placed upon banks and bond 
houses by the interpretation of the court in the principal case, a contrary con- 
struction recommends itself strongly. “ Actual knowledge ” would then be 
construed to mean knowledge by some responsible officer of the concern at the 
time of negotiation to it. Cf. Raphael v. Bank of England, 17 C. B. 161 


(1855). ’ 


ConFtict oF Laws — RenvoI— Foreicn Law Appiiep AFTER THREE REF- 
ERENCES. — The testatrix, a widow and a British subject, had made her home 
in a chateau in France, but, although under English law she was thus domiciled 
in France, she had never taken the steps necessary to obtain an authorized 
domicil under the French law. FrencH Civix Cops, art. 13. In matters of 
descent and distribution the English conflict of laws rules call for an applica- 
tion of the law of the domicil, and the French conflict of laws rules call for an 
application of the law of nationality. There was evidence that the doctrine of 
renvoi was part of the law of France, and that a French court would therefore 
look to the English conflict of laws and as a consequence would apply the 
French internal law of descent, under which the testatrix could dispose of only 
one-third of her property, since she was survived by two children. Her will 
purported to dispose of the whole of her personal property. The administra- 
trix with the will annexed brought a summons to determine her duties. Held, 
that the testatrix was domiciled in France despite non-compliance with the 
French Code, and that the French law of descent should be applied. Jn re 
Annesley, [1926] 1 Ch. 692. 

It has generally been held that domicil is determined by the law of the forum 





RECENT CASES 317 


irrespective of the domiciliary rules of any foreign country. See Harral v. 
Harral, 39 N. J. Eq. 279, 285 (1884). See (1907) 20 Harv. L. Rev. 226. 
Contra: In re Johnson, [1903] 1 Ch. 821. According to the doctrine of 
renvoi, when a court is called upon to decide a problem by foreign law, in this 
case the law of the domicil of the testatrix as fixed by the law of the forum, 
foreign law is taken to include the foreign conflict of laws rules, which may in 
turn refer the court back to the law of the forum. See Schreiber, The Doc- 
trine of Renvoi in Anglo-American Law (1918) 31 Harv. L. Rev. 523; Loren- 
zen, Renvoi in the Conflict of Laws (1918) 27 YALE L. J. 509. When the 
doctrine has been applied in the past to cases of this kind, the home court has 
accepted the reference back and applied its own internal law to the question 
involved. Lando v. Lando, 112 Minn. 257, 127 N. W. 1125 (1910); Collier 
v. Rivaz, 2 Curt. 855 (Eccl. 1841); Jn re Bowes, 22 T. L. R. 711 (Ch. 1906). 
See Lorenzen, supra, at 520. In the principal case the English court goes one 
step further and applies French internal law after a third reference, on the 
theory that since renvoi is part of the law of France, French law, the law of 
the domicil, calls for a reference to the English conflict of laws rules, which 
in turn refer the matter back to France. See Schreiber, supra,’at 528. This 
adds one more link to a chain which under a logical application of the doctrine 
of renvoi might well become endless. By its alternative ground of decision the 
court very sensibly reaches the same result by discarding renvoi and applying 
French internal law at once without reference to the French conflict of laws 
rules. Jn re Tallmadge, 109 Misc. 696, 181 N. Y. Supp. 336 (Surr. Ct. 1919). 
See Ross v. Ross, 25 Can. Sup. Ct. 307, 351 (1894). 


ConFiict or Laws — TroveR — Ricut oF DomiciLiary ADMINISTRATOR 
TO MAINTAIN TROVER FOR CONVERSION OF Goops IN ForEIGN STATE. — The 
plaintiff brought an action in Florida, where she had been appointed adminis- 
tratrix, for the conversion in New York of certain jewelry belonging to the 
plaintiff’s intestate, who had been domiciled in Florida. She secured a verdict 
and the defendant brought a writ of error on the ground that the evidence did 
not show that the plaintiff was entitled in her capacity as administratrix to 
the immediate possession of the property at the time and place of the alleged 
conversion. Held, that as there were creditors of the estate in New York, the 
plaintiff did not have the right to possession of the jewelry until she had com- 
plied with the laws of that state and that therefore a verdict should have been 
directed for the defendant. Judgment reversed. Meyers v. Ferris, 109 So. 
209 (Fla. 1926). 

By the better view, letters of administration only give title to personal 
property in the state where they are issued. Dial v. Gary, 14 S. C. 573 (1880); 
Brown v. Smith, to1 Me. 545, 64 Atl. 915 (1906). See Vaughan v. Northup, 
15 Pet. 1, 2 (U. S. 1841). Personal property elsewhere passes to an ancillary 
administrator who is the proper party to sue for conversion. Locksmith v. 
Creswel, 2 Roll. Abr. 399. And payment to the domiciliary administrator 
would probably be no defense to such an action. Pond v. Makepeace, 2 Met. 
114 (Mass. 1840). Cf. Warren v. Eddy, 13 Abb. Pr. 28 (N. Y. 1860). 
Contra: Union Trust Co. of San Francisco v. Pacific Tel. & Tel. Co., 31 Cal. 
App. 64, 159 Pac. 820 (1916). In the principal case all parties would have 
been protected by the plaintiff’s taking out letters in New York even after the 
commencement of the Florida action. Hodges v. Kimball, 91 Fed. 845 
(C. C. A. 4th, 1899). The dissenting opinion adopts the view that a domicili- 
ary administrator succeeds to the title of all personal property wherever lo- 
cated, subject to the disability of not being able to sue until the laws of the 
foreign state have been complied with and to the possibility of the title vesting 
in an ancillary administrator upon the latter’s appointment. Such a view is 
supported by some authority. Matter of Cape May Nav. Co., 51 N. J. L. 78, 
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16 Atl. ror (1888). See Putnam v. Pitney, 45 Minn. 242, 245, 47 N. W. 790, 
791 (1891); Wilkins v. Ellett, 108 U.S. 256, 258 (1883). But it has been criti- 
cized as illogical, although convenient where rights of creditors do not inter- 
vene. See Goodrich, Problems of Foreign Administration (1926) 39 Harv. L. 
REv. 797, 812. Confined to this latter situation the results reached have been 
neither unreasonable nor necessarily opposed to the decisions under the other 
view. Entirely apart from this question, however, recovery in the principal 
case might still be barred, for there is an outstanding right in the foreign 
creditors. Gordon v. Harper, 7 T. R. 9 (K. B. 1796). By the better view, 
however, an outstanding right in a third party in the nature of a lien is not a 
defense to an action of trover. Ames v. Palmer, 42 Me. 197 (1856). 


CorPORATIONS — DIvIDENDS — ALLOWANCE FOR DEPLETION BY MINING 
CorPoRATIONS. — The defendant was a Delaware mining corporation with 
preferred and common stock outstanding. The preferred was cumulative and 
entitled to priority in the assets on dissolution. Due to the fact that no 
allowance had been made in other years for depletion, the capital of the 
company had become impaired to such an extent that the assets were insuff- 
cient to cover the par value of the preferred stock. Nevertheless the directors 
authorized dividends on both classes of stock to be paid out of the annual 
income without making any allowance for depletion. A Delaware statute pro- 
vided that no corporation should declare dividends except from the surplus or 
net profits. Dez. Rev. Cope (1915) § 1949. The plaintiff, a preferred stock- 
holder, asked for an injunction against the payment of dividends until a re- 
serve equal to the difference between the present assets and the par value of 
the preferred stock was accumulated. The defendant demurred. Held, that 
no dividends could be paid on the common stock until an allowance for deple- 
tion had been made. Demurrer overruled. Wittenberg v. Federal Mining & 
Smelting Co., 133 Atl. 48 (Del. Ch. 1926). 

Corporations are generally prohibited from the payment of dividends except 
out of surplus or net profits. 1 Morawetz, Private Corporations (2d ed. 1886) 
§ 435. And the cases are agreed that in determining net profits of an ordinary 
corporation, a reasonable allowance for depreciation must be made. (Ibid. 
§ 436. But it is generally held that a mining corporation need make no allow- 
ance for the depletion of its mine. Lee v. Neuchatel Asphalte Co., 41 Ch. D. 1 
(1889); 1 Morawetz, op. cit. § 442; 5 Thompson, Corporations (2d ed. 1910) 
§ 5316. Cf. Mellon v. Mississippi Wire Co., 77 N. J. Eq. 498, 78 Atl. 710 
(1910); People v. Roberts, 156 N. Y. 585, 51 N. E. 293 (1808); Stratton’s 
Independence v. Howbert, 207 Fed. 419 (D. Colo. 1912). But cf. Bond v. 
Barrow Haematite Steel Co., [1902] 1 Ch. 353. See Palmer, English Com- 
pany Law (11th ed. 1921) 220 et seg. This distinction rests on the theory 
that a mining business necessarily exhausts its capital and that if a reserve 
were created, it would have to be invested in other enterprises. 1 Morawetz, 
op. cit. § 442. Such a view fails to consider the possibility of purchasing new 
mines. Moreover it seems economically unsound. Clearly profits so calcu- 
lated consist partly of capital which stockholders may be misled into spending 
as earnings. Therefore when dividends are paid out of such profits, the life 
tenant under a trust will be allowed only a fair rate of interest. Jn re Wells, 
156 Wis. 294, 144 N. W. 174 (1913). And under the income tax provisions 
of the Revenue Act an amount may be deducted from operating income for 
depletion. U.S. Comp. Star. (Supp. Apr. 1926) § 63364 pp (8). Practical 
difficulties as to the determination of a proper depletion allowance and as to 
reinvestment have not prevented the adoption of a depletion reserve by con- 
servative mining companies. 


FEDERAL CouRTS — JURISDICTION — CONTROVERSY ANCILLARY TO CASE OF 
Wuicu Court Has Jurispiction. — The plaintiff, a New York corporation, 
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filed in a federal District Court of Ohio, a bill against the T Company, an 
Ohio corporation, alleging that it was selling hats manufactured by the V Com- 
pany, a New York corporation, in violation of the plaintiff's trademark and by 
means of unfair competition. The V Company, upon petition representing 
that it was the substantial defendant party in interest, was allowed to inter- 
vene as joint defendant, completely assuming the defense of the case. The 
District Court dismissed the bill as to both parties defendant, finding that 
there had been no infringement of patent and no unfair competition. On ap- 
peal, the Circuit Court of Appeals affirmed the first finding but reversed the 
second. The V Company moved for a rehearing, claiming that when all relief 
on the registered trademark was denied, the court was without jurisdiction to 
decide the question of unfair competition. Held, that the District Court had 
complete jurisdiction by diversity of citizenship over both grounds of contro- 
versy presented by the plaintiff in his original bill, and that the V Company 
by its intervening petition presented a controversy growing out of and ancil- 
lary to the original bill in every necessary characteristic. Rehearing denied. 
Vogue Co. v. Vogue Hat Co., 12 F. (2d) 991 (C. C. A. 6th, 1926). 

In order that a federal court may have jurisdiction on the ground of di- 
versity of citizenship, such diversity must exist between the plaintiff and all of 
the defendants. Raphael v. Trask, 194 U.S. 272 (1904); Rose, Federal Pro- 
cedure (3d ed. 1926) § 285. But after a federal court has acquired jurisdic- 
tion of a cause, it will, as in the principal case, take jurisdiction of ancillary 
proceedings although the parties upon the different sides of the controversy 
are citizens of the same state and there is no other ground of federal jurisdic- 
tion. Wichita R. R. v. Public Utilities Comm., 260 U. S. 48 (1922); Sioux 
City Terminal R. R. v. Trust Co. of America, 82 Fed. 124 (C. C. A. 8th, 
1897); Cohen v. Maryland Casualty Co., 4 F. (2d) 564 (E. D. S. C. 1925); 
1 Foster, Federal Practice (6th ed. 1920) § 51. The theoretical limits of this 
doctrine are clear.. Thus, if the rights of the intervener would be necessarily 
and materially affected by a decree in the original proceeding, he is an indis- 
pensable party, and his claim is not ancillary. The court is then without juris- 
diction to render a decree even in the original suit, whether or not the inter- 
vener has been made a party. See California v. Southern Pac. Co., 157 U. S. 
229, 256 (1895); Rose, op. cit. §§ 285, 288. Conversely, if the claim of the 
intervener is wholly independent of the original controversy, it may not prop- 
erly be regarded as ancillary. Cf. Newton v. Gage, 155 Fed. 598 (C. C. S. D. 
Cal. 1907). The doctrine of ancillary jurisdiction is confined to the inter- 
mediate class of cases, where the claim of the intervener is related to but not 
necessarily involved in the original controversy. But although three classes 
of cases are thus defined, the courts, in deciding whether a particular case falls 
within one category or another, seem to exercise some discretionary power. 
See Lachner v. McKechny, 252 Fed. 403, 408 (C. C. A. 7th, 1918). 


Goop Witt — Imp.iep CovENANT Not To CoMPETE — EXTENT OF IMPLIED 
CovENANT Not To Sotictt. — The plaintiff sold his ice business with its good 
will to the defendant company, which gave a note as part consideration. For 
three years the plaintiff acted as an officer and employee of the defendant com- 
pany, but thereafter he left and reéngaged in his old business, soliciting his old 
customers. In an action on the note the defendant cross-petitioned, claiming 
damages for breach of contract. A verdict was directed against the defendant 
and it appealed. Held, that the vendor of good will is not restrained from 
competing but only from personally soliciting his old customers until the 
vendee has made secure their patronage, and that the vendee had had sufficient 
time to make the good will its own. Judgment affirmed. Suburban Ice Mfg. 
Co. v. Mulvihill, 153 N. E. 204 (Ohio, 1926). 

The early cases conceived of good will as the mere advantage of location. 
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See Crutwell v. Lye, 17 Ves. 335, 346 (Ch. 1810). Thus a sale of good will 
was substantially completed on surrender of the location. Courts now adopt 
the popular concept of good will as the probability of patronage incident to a 
business. See Churton v. Douglas, 5 Jur. (N. Ss.) 887, 890 (Ch. 1859); Fore- 
man, Conflicting Theories of Good Will (1922) 22 Co. L. Rev. 638. Asa 
result, it is held that one who sells good will may not personally solicit his old 
customers. Trego v. Hunt, [1896] A. C. 7; Hilton v. Hilton, 89 N. J. Eq. 182, 
104 Atl. 375 (1918). Cf. Cat. Crvit Cope (DEERING, 1923) § 1776. Contra: 
Cottrell v. Babcock, 54 Conn. 122, 6 Atl. 791 (1886). And he will be enjoined 
from weve those he has personally solicited. Snyder v. Burton, 80 N. J. Eq. 
185, 83 Atl. 907 (1912). Contra: Leggott v. Barrett, 15 Ch. D. 306 (1880). 
The principal case properly limits the application of this rule to a situation 
where the purchaser has not yet had time to attach the clientele to the new 
business. See Trego v. Hunt, supra, at 25. It also indicates, however, the 
attitude of the courts toward the factor of competition. Thus although the 
courts have assumed to adopt the popular conception as to a sale of good will 
insofar as to enjoin personal solicitation, they have illogically refused to enjoin 
competition. Callas v. Brown, 211 Ala. 443, 100 So. 769 (1924); Patterson v. 
Rogers, 148 Ark. 222, 229 S. W. 711 (1921); 2 High, Jnmjunctions (3d ed. 1890) 
§ 1169. In reaching this result they feel bound by the earlier decisions which 
were based on a different concept. Only Massachusetts has adopted the popu- 
lar conception to the full and logical extent. Old Corner Book Shop v. Upham, 
194 Mass. 101, 80 N. E. 228 (1907). Cf. Fairfield v. Lowry, 207 Mass. 352, 
93 N. E. 598 (1911). 


HABEAS CoRPUS— JURISDICTION OF STATE CouRT TO DISCHARGE PERSON 
HELD UNDER FEDERAL AUTHORITY. — The plaintiff was arrested in Florida by 
the defendant, a county sheriff of Florida, under the authority of a bench 
warrant issued by the Chief Justice of the Supreme Court of the District of 
Columbia, attached to which was an indictment charging the plaintiff with 
the violation of a United States statute. The plaintiff sued out a writ of 
habeas corpus. The lower court denied the plaintiff's motion for discharge 
on the ground of lack of jurisdiction. The plaintiff appealed. Held, that a 
state court has jurisdiction in habeas corpus proceedings where a person is held 
in custody by a state officer under federal authority. Judgment reversed. 
Passett v. Chase, 107 So. 689 (Fla. 1926). 

A state has no jurisdiction in habeas corpus in behalf of a person held by a 
federal officer under federal authority. Ableman v. Booth, 21 How. 506 
(U. S. 1858); Tarble’s Case, 13 Wall. 397 (U. S. 1871). Without this well- 
established doctrine, administration of justice in the federal courts would never 
be free from state interference. But where the prisoner is held by an officer 
of a foreign state, even though in pursuance of a federal statute providing for 
extradition, jurisdiction has not been denied. Robb v. Connolly, 111 U.S. 624 
(1884). And it would seem that the same result should be reached in the 
principal case, though the problem is not one of extradition sought by a foreign 
state but of the enforcement of federal law by a domestic officer. State 
officers have always been utilized, as a matter of convenience and economy, for 
the enforcement of the criminal laws of the United States, and a recent execu- 
tive order has authorized the appointment of state officers as federal prohi- 
bition agents. See Exec. Orper, May 8, 1926; SEN. Rep. No. 1048, 69th 
Cong. 1st Sess., at 4-6. If the state courts can interfere by habeas corpus, the 
employment of state officers is rendered far less valuable. But it is extremely 
desirable for the states that they should have complete control over their own 
officers. And since the federal government can appoint as many of its own 
officers as it needs, there is no fear that the federal courts will be made power- 
less by state interference. 
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HomeEsTrAD — HomMEsTEAD R1GHTs IN LAND HELD IN JoINT TENANCY. — 
A and B were joint owners of a building which they occupied for business and 
residential purposes. B sold his interest to A, retaining a vendor’s lien and for 
further security taking a mortgage of the whole property from A. Later A 
became bankrupt and, the building having been sold, B sought to have the 
mortgage satisfied out of the proceeds. A claimed a homestead right as to 
one half, conceding that B’s vendor’s lien was prior as to the other half inter- 
est. The referee in bankruptcy ruled in favor of B, and A appealed. Held, 
that although homestead rights might not be acquired in land held in joint 
tenancy, the conveyance by B to A vested title unconditionally in A giving 
rise to homestead rights that were not destroyed by the subsequent mortgage. 
Ruling set aside. In re Levan, 10 F. (2d) 240 (W. D. La. 1926). 

Homestead rights are created wholly by statute. See Barney v. Leeds, 51 
N. H. 253, 261 (1871). But many of the statutes fail to state, specifically, - 
whether homestead rights may be acquired in land which is not held in sever- 
alty. In such a situation some of the cases assert that only land held in sev- 
eralty comes within the acts. Joyce v. Case Threshing Machine Co., 89 Tenn. 
337, 16 S. W. 147 (1890); Cornish v. Frees, 74 Wis. 490, 43 N. W. 507 (1889). 
Another line of cases holds that homestead rights may be asserted in any es- 
tate of freehold which the claimant occupies as his dwelling. Giles v. Miller, 
36 Neb. 346, 54 N. W. 551 (1891). See Thompson, Homesteads and Exemp- 
tions (1878) §§ 180-89. It is submitted that the latter view is preferable 
since the homestead acts are remedial and should be liberally construed. See 
Wassel v. Tunnah, 25 Ark. 101, 103 (1867). The decision in the principal 
case seems based on a desire to avoid the harshness of the first view. In order 
to reach its conclusion the court stresses A’s momentary holding of the land, 
unencumbered except for the vendor’s lien, although, under slightly different 
circumstances, courts have readily ignored it. New England Jewelry Co. v. 
Merriam, 2 Allen, 390 (Mass. 1861). 


HomictpE — NEGLIGENCE — ACCESSORY BEFORE THE Facr.— An indict- 
ment for manslaughter was brought against the captain and engineer of a 
steamer as principals and against one Kelley as an accessory before the fact. 
It alleged that the captain and engineer were criminally negligent in knowingly 
operating a defective boiler which exploded with great loss of life and that 
Kelley counselled such operation. The latter demurred on the ground that a 
person cannot be an accessory before the fact to the crime of manslaughter 
arising through criminal negligence. The question of law thus raised was 
certified to the upper court for its opinion. Held, that the indictment was 
good. Question answered in the affirmative. State v. McVay, 132 Atl. 436 
(R. I. 1926). 

It has often been said that since manslaughter is a sudden and unpremedi- 
tated crime, unintentional by its very nature, there can be no accessories before 
the fact. Bowman v. State, 20 S. W. 558 (Tex. Cr. App. 1892); State v. 
Robinson, 12 Wash. 340, 41 Pac. 51 (1895). See 4 Blackstone, Commentaries 
(12 ed. 1795) 190; 1 Hale, Pleas of the Crown (Dogherty ed. 1800) 436. 
But while the intention to kill is inconsistent with manslaughter, it is recog- 
nized that the crime may be committed when a person has had the intention 
to do a wrongful act which unexpectedly resulted in death. Brown v. State, 
110 Ind. 486, 11 N. E. 447 (1887); Thomas v. Commonwealth, 27 Ky. L. Rep. 
794, 86 S. W. 694 (1905). And one who has counselled such wrongful act may 
be held as an accessory before the fact. Thus, where A procured the doing of 
an unlawful act by B, which unexpectedly resulted in B’s death, A, who was 
not present actually or constructively at the doing of the act, has been held 
guilty as an accessory to manslaughter. Regina v. Gaylor, 7 Cox, C. C. 253 
(1857). A similar result would undoubtedly be reached where B’s unlawful 
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act led to the death of a third party. And it is submitted that the same 
reasoning should be applied when death results from the criminal negligence of 
B, counselled or procured by A. 1 Bishop, Criminal Law (oth ed. 1923) 488; 
1 Brill, Cyclopedia of Criminal Law (1923) 406; 1 Russell, Crimes (8th Eng. 
ed. 1923) 123, 741. 


INSOLVENCY — PriorITIES — STATE’s Priority IN ASSETS OF INSOLVENT 
DepostrorY — WAIVER OF Priority RicHtT. — State funds were deposited in 
a state bank under the local depository law regulating the deposit of such funds 
and providing for the exaction of security from the depository for their pro- 
tection. Mo. Rev. Strat. (1919) §§ 13375-87. The depository bank failed 
and the security was insufficient to cover the amount of the deposit. The state 
sought priority in the assets of the insolvent bank under a statute enacting 
* the common law priority right of a state to assets of insolvent debtors. Jbid. 
§ 7212. From a judgment denying priority, the state appealed. Held, that 
in view of the depository law, the state must be deemed to have waived its 
priority right. Judgment affirmed. Jn re Holland Banking Co., 281 S. W. 702 
(Mo. 1926). 

A state’s right of priority over unsecured creditors has been recognized by 
most jurisdictions at common law and has been confirmed by statute in many 
states. Marshall v. New York, 254 U. S. 380 (1920); (1912) 26 Harv. L. 
REv.92. Contra: Freeholders of Middlesex County v. State Bank, 29 N. J. Eq. 
268, aff'd, 30 N. J. Eq. 311 (1878). Some courts have held in accord with the 
principal case that depository laws will be deemed a waiver or repeal of this 
right. Nat. Surety Co. v. Pixton, 60 Utah, 289, 208 Pac. 878, 24 A. L. R. 1487, 
note (1922); Jn re Central Bank, 23 Ariz. 574, 205 Pac. 915 (1922); Nat. 
Surety Co. v. Morris, 241 Pac. 1063 (Wyo. 1925). Such holding seems at 
variance with the general rule that the taking of security by a state does not 
constitute a waiver. Fidelity & Deposit Co. of Md. v. State Bank of Portland, 
242 Pac. 823 (Ore. 1926); Md. Casualty Co. v. McConnell, 148 Tenn. 656, 
257 S. W. 410 (1924); Woodward v. Sayre, 90 W. Va. 295, 110 S. E. 680, 24 
A. L. R. 1497, note (1922). And it is contrary to the weight of authority. 
Booth v. State, 131 Ga. 750, 63 S. E. 502 (1908); State ex rel. Rankin v. 
Madison State Bank, 68 Mont. 342, 218 Pac. 652 (1923); U.S. Fidelity & 
Guaranty Co. v. Carnegie Trust Co., 161 App. Div. 429, 146 N. Y. Supp. 804, 
afd, 213 N. Y. 629, 107 N. E. 1087 (1914); U. S. Fidelity & Guaranty Co. 
v. Central Trust Co., 95 W. Va. 458, 121 S. E. 430- (1924). The view upheld 
by the weight of authority seems preferable. There is a presumption against 
repeal by implication. See Winslow v. Morton, 118 N. C. 486, 491, 24 S. E. 
417, 418 (1896); 1 Lewis’ Sutherland, Statutory Construction (2d ed. 1904) 
§§ 247, 267; 2 ibid. § 487. This is particularly true where the rights of the 
state are involved. See Woodward v. Sayre, supra, at 300, 110 S. E. at 601. 
Courts are justified in finding a repeal by implication only where there is mani- 
fest repugnance or incompatibility excluding the mutual existence of the two 
laws. See Commonwealth v. De Camp, 177 Pa. St. 112, 116, 35 Atl. 601, 603 
(1896); People v. Raymond, 186 Ill. 407, 416, 57 N. E. 1066, 1070 (1900). 
This requisite is not present here. The very occurrence of loss despite the 
depository law indicates that the supplemental safeguard of priority is not ren- 
dered nugatory. The instant case may be explained as an attempt of the courts 
to prevent ordinary depositors from favoring national banks, against which the 
state has no priority. Davis v. Elmira Savings Bank, 161 U. S. 275 (1806). 
But this seems not only directly contrary to the legislature’s expressed intent 
to give the state priority, but is an unwarranted assumption by the courts of 
a legislative function. See Techt v. Hughes, 229 N. Y. 222, 228, 128 N. E. 185, 
186 (1920). Such decisions as that in the principal case offer further proof of 
the growing dislike of some of the rights and privileges accorded governments. 
See (1926) 39 Harv. L. Rev. 767, 768. 
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INSURANCE — RiIGHT OF INSURED TO SET-OFF AGAINST INSURER TO WHOM 
He was MortGacep Poticy — ASSIGNMENT OF Po.icy By INSURER. — As 
security for a loan the holder of an endowment insurance policy mortgaged it, 
with certain real estate, to the company which had issued the policy. The 
mortgage deed contained an absolute covenant by the mortgagor for the pay- 
ment of principal and interest, but provided that so long as the mortgagor 
paid the premiums and interest, the debt would not be called in. The com- 
pany made an equitable assignment of the mortgage to certain trustees for 
the benefit of another class of policy holders, and no notice of this assignment 
was given to the mortgagor. The whole mortgage debt was outstanding when 
the company went into compulsory liquidation. The policy holder claimed to 
set-off the amount due to him on his policy against his mortgage debt on the 
ground that there was a mutual credit or mutual debt between him and the 
company which would come within Section 31 of the English Bankruptcy Act. 
(1914) 5 & 6 Geo. V, c. 59. The lower court refused to allow the set-off and 
the claimant appealed. Held, that the claimant had no right of set-off, since 
the equitable assignment was complete without notice to him. Judgment 
affirmed. Jn re City Life Assurance Co., Ltd., Stephenson’s Case, [1926] 1 
Ch. ror. 

Had the company not assigned the mortgage prior to the insolvency, it is 
clear that the policy holder would be entitled to the set-off on the ground of 
mutual claims. Jn re City Life Assurance Co., Ltd., Granfield’s Case, [1926] 
1 Ch. 191. Cf. Carr v. Hamilton, 129 U.S. 252 (1888); 4 Remington, Bank- 
ruptcy (3d ed. 1923) §§ 1451, 1455. But, where one of two mutual claims has 
been assigned to a third party, it is held that the right of set-off no longer 
exists. In re Asphaltic Wood Pavement Co., Lee & Chapman’s Case, 30 Ch. 
D. 216 (1885); Moulton v. Perkins, 116 Me. 218, too Atl. 1020 (1917). 
Cross claims do not ipso facto cancel one another, but must be pleaded by way 
of set-off, recoupment, or counterclaim. 2 Williston, Contracts (1920) § 850. 
In order to constitute mutual debts between the parties, the claims must be 
of the same character, at least in equity. Thus a claim against a trustee per- 
sonally cannot be set-off against a trustee’s claim in his fiduciary capacity. 4 
Remington, op. cit. § 1458; 2 Collier, Bankruptcy (13th ed. 1923) 1607. 
Similarly in the principal case, the company having assigned the claim against 
the policy holder to a third party, it retained at most a bare legal title with the 
equitable interest in the assignee. 1 Williston, op. cit. § 432. Moreover, the 
English courts, since the Judicature Act, consider that “a debt must be re- 
garded as a piece of property capable of legal assignment in the same sense as 
a bale of goods.” See Fitzroy v. Cave, [1905] 2 K. B. 364, 373; Stoddart 
v. Union Trust, Lid., [1912] 1 K. B. 181, 187. Such a view of the character 
of an assignment clearly justifies the court in the principal case in concluding 
that there is no mutuality, but seems to impose particular hardship upon the 
policy holder. It is submitted, however, that there is no valid principle upon 
which the case can be taken out of the general rule. No doubt a policy holder 
would naturally expect a continuance of the mutual debtor and creditor rela- 
tion. But there was no agreement to this effect and consequently the claimant 
has no right to object to the assignment. 


LIBEL AND SLANDER — NECESSITY OF SHOWING SPECIAL DAMAGE IN ACTION 
FOR LipeL.— The defendant published an article in one of its newspapers, 
stating that the plaintiff was “‘ Fatty’ Arbuckle’s latest ladylove ” and that 
there was a reported match between them. The plaintiff was a married woman, 
but this fact did not appear in the article. From a judgment granting 
the defendant’s motion to dismiss the complaint, the plaintiff appealed. 
Held, that the article was libelous per se. Judgment reversed. Sydney 
v. Macfadden Newspaper Publishing Corp., 242 N. Y. 208, 151 N. E. 209 


(1926). 
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It has always been said that in an action for libel the plaintiff is not required 
to show special damage and that the distinction in slander between words ac- 
tionable per se and those actionable only upon proof of special damage does 
not apply. Odgers, Libel and Slander (4th ed. 1905) 353. The dissenting 
opinion in the principal case, however, adopts the view that written words are 
not actionable without proof of special damage whenever explanatory or ex- 
trinsic facts are needed to show the defamatory nature of the publication. 
Such a view finds support in a number of American decisions. Brodek v. 
Jones, 212 App. Div. 247, 208 N. Y. Supp. 699 (1925); Rowan v. Gazette 
Printing Co., 239 Pac. 1035 (Mont. 1925). See Wiley v. Okla. Press Publish- 
ing Co., 106 Okla. 52, 54, 233 Pac. 224, 225 (1925). If this doctrine were 
pressed to its logical conclusion, it would introduce a change into the law of 
slander as well as libel. An allegation of special damage would be required in 
those cases of slander per se where it is necessary to aver inducement, col- 
loquium or innuendo. All this is, of course, quite contrary to the accepted 
principles of the law of defamation. Morrison v. Ritchie & Co., 39 Scot. L. R. 
432 (1902); Odgers, op. cit. 104-49. While in some of the cases suggesting 
the new doctrine, the courts are perhaps unconsciously confusing libel with 
slander, in others there would seem to be a deliberate attempt to limit the 
scope of libel. It is submitted that although this result may be desirable, the 
method used will only result in hopeless confusion and that the only proper 
remedy is by legislation. Moreover if the scope of libel is to be limited by 
requiring proof of special damage in certain cases, this should be based on the 
same distinction as exists in the law of slander rather than on the character of 
the evidence required to make out the defamatory nature of the publication. 


Maticious ProsecuTIoN — LiaBILity oF SPECIAL PROSECUTOR WHo Ser- 
CURED APPOINTMENT FOR THE PURPOSE OF INSTITUTING PROCEEDINGS AGAINST 
PLarntiFF. — The plaintiff brought an action for malicious prosecution against 
a former Special Assistant to the Attorney General of the United States, who 
set up his official position as ground for immunity. In reply, the plaintiff al- 
leged that the defendant had solicited and procured appointment for the pur- 
pose of prosecuting him. The defendant’s motion to strike out this reply as 
insufficient in law was granted and the plaintiff brought a writ of error. Held, 
that the defendant’s immunity was absolute. Judgment affirmed. Yaselli v. 
Goff, 12 F. (2d) 396 (C. C. A. 2d, 1926). 

Because of the public policy in protecting them in the discharge of their 
duties, prosecuting attorneys have ordinarily enjoyed immunity from suits for 
malicious prosecution. Watts v. Gerking, 111 Ore. 641, 228 Pac. 135 (1924); 
Smith v. Parman, 101 Kan. 115, 165 Pac. 663 (1917); (1924) 38 Harv. L. 
Rev. 261. The court in the principal case refuses to make an exception to 
this doctrine even upon special facts. Some courts hold that a judge is liable 
to civil action when he acts without jurisdiction of the subject matter. Brad- 
ley v. Fisher, 13 Wall. 335 (U.S. 1871). Others hold that he must in addition 
have acted maliciously and corruptly. Randall v. Brigham, 7 Wall. 523 (U. S. 
1868). A few courts have attempted to apply this rule to prosecuting attor- 
neys acting maliciously or without the scope of their authority. Yan v. Car- 
den, 23 Hawaii, 362 (1916); Schneider v. Shepherd, 192 Mich. 82, 158 N. W. 
182 (1916). But the weight of authority is contra. Under the law of libel 
and slander, a defendant who is protected from liability by a qualified privilege 
may forfeit this protection if he is actuated by malice. Wiese v. Riley, 146 
Wis. 640, 132 N. W. 604 (1911); Baker v. Clark, 186 Ky. 816, 218 S. W. 280 
(1920). By analogy it might be said that a prosecuting attorney who is pro- 
tected by a privilege from liability for malicious prosecution may forfeit this 
protection where he has secured his office for the express purpose of the pros- 
ecution. But there would seem to be so strong a policy in protecting innocent 





RECENT CASES 325 


attorneys from vexatious suits as to justify giving all prosecuting attorneys 
an absolute privilege. 


PATENTS — PROCEDURE — NATURE OF ACTION ADJUDICATING PATENT AP- 
PLICATION. — The plaintiff brought an action under a federal statute, which 
provided that whenever a patent application was refused, the applicant might 
have remedy by bill in equity; and that the court having cognizance thereof, 
on notice to adverse parties, might authorize the Commissioner of Patents to 
issue such patent. 16 Stat. 205 (1870), U. S. Comp. Stat. (1916) § 9460. 
The Commissioner had awarded to the defendant De Forest, a patent on what 
the plaintiff alleged to be the same invention as his own. De Forest had as- 
signed this patent to the De Forest Radio Company. The trial court dis- 
missed the bill because the Radio Company, which was outside the district, 
had not been joined as defendant. The plaintiff appealed. Held, that if the 
proceeding was in personam, the Radio Company, as the holder of title to the 
existing patent, was a necessary party defendant; and that if the proceeding 
was in rem, the res consisted of the letters patent owned by the Radio Com- 
pany, and was therefore outside the district. Decree affirmed. Armstrong v. 
De Forest, 13 F. (2d) 438 (C. C. A. 2d, 1926). 

If an action under the statute involved in the principal case is regarded as 
in personam, the assignee must clearly be made a party defendant. Graham 
v. Teter, 25 Fed. 555 (C. C. E. D. Pa. 1885). And under its view as to the 
nature of the res, the court could not take jurisdiction im rem without juris- 
diction over the person holding the letters patent. See (1926) 40 Harv. L. 
Rev. 137. So it is immaterial for the decision of the case whether the pro- 
ceeding is regarded as im personam or in rem. It seems, however, that the 
former theory is more consistent with the established authorities. Thus it has 
been held that an action under the statute must be brought in the district of 
which the defendant is an inhabitant. Arbetter Felling Machine Co. v. Lewis 
Blind Stitch Machine Co., 230 Fed. 992 (C. C. A. 7th, 1916); Hammer v. 
Robertson, 6 F. (2d) 460 (C. C. A. 2d, 1925). And the Commissioner of Pa- 
tents may not be made a party if there is a contesting applicant as adverse 
party. Gold v. Gold, 181 Fed. 544 (C. C.S.D. N. Y. 1910). It is true that 
an action may be maintained even after the contesting claimants have become 
united in interest. Schmertz Wire-Glass Co. v. Pittsburgh Plate-Glass Co., 168 
Fed. 73 (C. C. W. D. Pa. 1909). And conversely, the plaintiff is not entitled 
to a decree simply by virtue of establishing priority over the defendant, but 
must show patentability by independent evidence. Hill v. Wooster, 132 U.S. 
693 (1890). But these cases are to be explained on the ground that the gov- 
ernment is a third party in interest in such actions. Richards v. Meissner, 155 
Fed. 135 (C. C. E. D. Mo. E. D. 1907). Further indication that the pro- 
ceeding is in personam, may be found in the rule that a decree holding invalid 
a patent already granted, is res judicata only as to the parties to the action. 
U.S. Stamping Co. v. Jewett, 7 Fed. 869 (C. C. N. D. N. Y. 1880); Clip Bar 
Mfg. Co. v. Steel Protected Concrete Co., 209 Fed. 874 (E. D. Pa. 1913), 
of’'d, 213 Fed 223 (C. C. A. 3d, 1914). The dissenting judge in the principal 
case held that the action was in rem, the res being “ the plaintiff’s concept; 
his right to a patent for it.” But this would allow an inventor to bring an 
action under the statute in any district where he might happen to be. Such a 
result seems undesirable, and is clearly contrary to the decided cases. Arbet- 
ter Felling Machine Co. v. Lewis Blind Stitch Machine Co., supra; Hammer 
v. Robertson, supra. Moreover this theory breaks down when an inventor has 
assigned his interest after having applied for a patent. It is submitted that 
after such assignment, the concept itself remains with the inventor, and that 
the assignee gets only the right based on that concept as embodied in the appli- 
cation. Such a right, separated from the concept, seems even less a proper 
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basis for jurisdiction in rem. The view of the dissenting judge, therefore, can 
hardly be reconciled with the accepted principle that the assignee is the proper 
party plaintiff to sue under the statute. Becker v. General Chain Co., 273 
Fed. 419 (C. C. A. 1st, 1921); Garfield v. Western Electric Co., 298 Fed. 659 
(S. D.N. S. 1924). Contra: Wende v. Horine, 191 Fed. 620 (C. C. N. D. Ill. 
E. D. 1911). 


Quast Contracts — Money PAD UNDER MISTAKE OF Fact — RECOVERY 
FROM AGENT— WHAT CONSTITUTES PAYMENT OVER TO PRINCIPAL. — The 
plaintiff in London sold to Pacat & Co. in New York 750,000 francs to be de- 
livered on December 31 in Brussels to the defendant as agent of Pacat & Co. 
The plaintiff instructed its agent in Brussels to pay the defendant, and Pacat 
& Co. instructed the defendant to pay the Banque de Chine. On December 30 
Pacat & Co. cabled the plaintiff that it was unable to meet its liabilities 
and requested the plaintiff not to make the delivery. The plaintiff received 
this cablegram on the 31st and immediately cabled its Brussels agent not to 
make payment. The agent, however, had already paid the francs to the de- 
fendant, and the defendant had paid the Banque des Colonies for the account 
of the Banque de Chine. The latter received notice of the bankruptcy of 
Pacat & Co. and instructed the Banque des Colonies to pay the money back 
to the defendant, in order to cancel the payment previously made by it. The 
receiver of Pacat & Co. instructed the defendant not to part with the money, 
and the defendant credited the receiver with the amount returned. The plain- 
tiff sought return of the francs on the ground that they were paid under a 
mistake of fact. The lower court gave judgment for the defendant, and the 
plaintiff appealed. Held, that the original payment was under a mistake of 
fact and that upon repayment the defendants held the money to the use of the 
plaintiffs. Judgment reversed. British American Continental Bank v. British 
Bank for Foreign Trade, [1926] 1 K. B. 328. 

Bankruptcy of one party to an executory contract does not discharge the 
other from his obligation, but provides him with an excuse for not going on 
until he receives a tender of performance. See 2 Williston, Contracts (1920) 
§ 880. If money has been paid under the mistaken idea that there was an 
obligation to pay, it is well settled that it may be recovered. The same prin- 
ciple would seem to apply if, as in the principal case, there has been payment 
in ignorance of an excuse for non-performance. Money paid under a mistake 
of fact becomes the subject of a constructive trust and can be followed, as 
long as identifiable, into the hands of all but bona fide purchasers. In re 
Berry, 147 Fed. 208 (C. C. A. 2d, 1906). See 3 Pomeroy, Equity Jurispru- 
dence (4th ed. 1918) §§ 1047, 1048; (1920) 33 Harv. L. Rev. 862. An agent, 
however, has a defense if he has paid the money over to his principal’s use 
before notice of the mistake. Nat. Park Bank v. Seaboard Bank, 114 N. Y. 
28, 20 N. E. 632 (1889); Hauenstein v. Ruh, 73 N. J. L. 98, 62 Atl. 184 
(1905). Mere crediting on the agent’s books will not be considered such a 
payment. Buller v. Harrison, 2 Cowp. 565 (K. B. 1777). And the instant 
decision holds that a payment to the principal’s order which is returned to the 
agent is not sufficient to give the agent a defense. Whether the bank to which 
the money was paid was entitled to keep the money or whether it was under 
a duty to return it makes no difference, because it is manifest that the inten- 
tion of the bank was to correct the mistake and put the agent in statu quo. 


RESTRAINT OF TRADE — CovENANT Not To ENGAGE IN BusINESS — PArR- 
TIAL ENFORCEMENT OF INDIVISIBLE COVENANT IMPOSING EXCESSIVE RE- 
STRAINT. — The plaintiff conducted a law reporting office, furnishing short- 
hand reporters to lawyers. Most of his customers were in Boston, but he 
also had customers in other large cities in Massachusetts. He employed the 
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defendant, a shorthand reporter, under an agreement in which the defendant 
covenanted that for a period of five years after the termination of the agree- 
ment he would not, without the plaintiff’s written consent, engage in any line 
of business similar to the plaintiff’s within the Commonwealth of Massa- 
chusetts. The plaintiff brought suit to enjoin the defendant from violating 
this covenant. The lower court found the facts and reported the case for the 
cunsideration of the Supreme Judicial Court. Held, that the defendant be 
restrained for a period of five years from engaging in any line of business 
similar to the plaintiff's within the city of Boston, and from soliciting the 
plaintiff's customers within the Commonwealth of Massachusetts. Decree 
entered. Edgecomb v. Edmonston, 153 N. E. 99 (Mass. 1926). 

Contracts restraining freedom of employment are enforceable when they 
are reasonable, taking into account the interests of the employer, the employee, 
and the public. Srolowitz v. Roseman, 263 Pa. St. 588, 107 Atl. 322 (1919); 
Owl Laundry Co. v. Banks, 83 N. J. Eq. 230, 89 Atl. 1055 (1914); Finken- 
berg’s Sons v. Adest, 203 App. Div. 631, 197 N. Y. Supp. 246 (1922). Where 
the restriction embraces so much territory as to be unreasonable, but is so 
worded as to be divisible and capable of severance by “ blue-pencilling,” the 
American courts, and the English courts until recently, have enforced the 
promise, but only as to those parts which they consider reasonable. Price v. 
Green, 16 M. &. W. 346 (Ex. 1847); Goldsoll v. Goldman, [1914] 2 Ch. 603; 
Smith’s Appeal, 113 Pa. St. 579, 6 Atl. 251 (1886); Dean v. Emerson, 102 
Mass. 480 (1869). The tendency of the later English cases is in the opposite 
direction. Attwood v. Lamont, [1920] 3 K. B. 571. Cf. Whitmore v. King, 
119 L. T. (N.S.) 533 (C. A. 1918). Some American courts have gone far in 
holding covenants divisible. Thus, a contract not to engage in a competing 
business within five hundred miles of a certain city has been construed as a con- 
tract not to engage in a competing business in such city or within five hundred 
miles thereof, and hence enforceable in regard to the city. Fleckenstein Bros. 
v. Fleckenstein, 76 N. J. L. 613, 71 Atl. 265 (1908). The court in the principal 
case goes even further: from an unreasonable restriction too wide to be en- 
forced and incapable of being divided by striking out words, it carves out a 
restriction which it thinks reasonable. This the English and most American 
courts have expressly refused to do. Clarke, Sharpe & Co. v. Solomon, 37 T. 
L. R. 176 (C. A. 1921); Mallinckrodt Chemical Works v. Nemnich, 169 Mo. 
388, 69 S. W. 355 (1902). But cf. Trenton Potteries Co. v. Oliphant, 58 N. J. 
Eq. 507, 43 Atl. 723 (1899). It is submitted that both the principal case and 
the “ blue pencilling ” cases go too far. Certainly the policy against unreason- 
able restraints in employment contracts is not fostered by decisions which 
assure the employer that he cannot lose by imposing an unduly severe restric- 
tion, since the court will enforce it so far as it might properly have been, 
imposed. Whether or not the promises are in terms divisible should not be 
the test, and an attempt to impose an excessive restriction should invalidate 
the whole. See Mason v. Provident Clothing Co., [1913] A. C. 724, 742; 3 
Williston, Contracts (1920) §§ 1659, 1660. 


STATUTE OF FRAUDS — SUBSTITUTION OF UNENFORCEABLE CONTRACT AS EF- 
FECTING RESCISSION. — In 1917 the plaintiff contracted in writing to buy, at 
a stated price per ton, all the canning fruit produced on the defendant’s ranch 
from 1917 to 1926. In 19109 the plaintiff and the defendant entered into an 
oral agreement which provided that the plaintiff should buy at market prices 
all the fruit both for canning and for table use produced on the defendant’s 
ranch from 1919 to 1926. The plaintiff brought this action for the defendant’s 
failure to deliver the 1922 crop. From a verdict and judgment for the defend- 
ant the plaintiff appealed, claiming that the oral agreement was invalid within 
the Statute of Frauds, and so could not have the effect of extinguishing the 
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contract of 1917. Held, that the new agreement being intended by the parties 
to take the place of the existing one, the old agreement was extinguished, even 
though the Statute of Frauds was successfully interposed against the enforce- 
ment of the new agreement. Judgment affirmed. Producers’ Fruit Co. v. 
Goddard, 243 Pac. 686 (Cal. 1926). 

A subsequent contract covering the same subject matter as, and containing 
terms inconsistent with, a former contract, rescinds it. Housekeeper Publish- 
ing Co. v. Swift, 97 Fed. 290 (C. C. A. 8th, 1899); Paul v. Meservey, 58 Me. 
419 (1870); 3 Williston, Contracts (1920) § 1826. Where the second con- 
tract does not satisfy the Statute of Frauds, an interesting question is pre- 
sented. That a contract of rescission is not evidenced by a writing is not fatal, 
for such contracts are not within the Statute. Kessler v. Fuchs, 95 N. J. L. 
443, 113 Atl. 141 (1921); Clark v. Fey, 121 N. Y. 470, 24 N. E. 703 (1890); 
1 Williston, op. cit. § 592. But to argue, as does the court in the principal 
case, that the second contract was effective for all purposes except that of 
enforcement, and so rescinded the original contract, is unsound, for a contract 
which does not satisfy the Statute cannot be made the ground of a defense 
any more than of a demand. Bernier v. Cabot Mfg. Co., 71 Me. 506 (1880); 
King v. Welcome, 5 Gray, 41 (Mass. 1855); Browne, Statute of Frauds (sth 
ed. 1895) § 131. It has also been suggested that an agreement to rescind the 
original contract is to be implied from the express oral agreement, and that the 
former agreement is enforceable, although the latter is not. Morris v. Baron 
& Co., [1918] A. C. 1; (1918) 18 Cox. L. REv. 493. Even if it is proper to 
hold that there is such an implication, the second contract is an entire one and 
cannot be enforced as to part alone. Pond v. Sheean, 132 Ill. 312, 23 N. E. 
1018 (1890); Rainbolt v. East, 56 Ind. 538 (1877); Becker v. Mason, 30 Kan. 
697, 2 Pac. 850 (1883); 1 Williston, op. cit. § 532. It seems preferable to 
hold that there is no rescission in such a situation. See Barton v. Gray, 57 
Mich. 622, 635, 24 N. W. 638, 643 (1885); Williams v. Moss’ Empires, Lid., 
[1915] 3 K. B. 242, 248; 1 Williston, op. cit. § 593. 


TAXATION — INcoME Tax — RIGHT To Depuct DoNATIONS TO EMPLOYEES’ 
PENSION Funp. — The appellant company established a pension fund under a 
deed of trust which provided that the company should pay into the fund an 
amount equal to one-half of the contributions made by its employees, who 
were to give a certain percentage of their salaries. Control of the fund was 
placed in the hands of the employees. Since the older employees, who were 
to share in the fund in full, had contributed nothing in the past, the scheme 
was not actuarially sound. To alter this defect the company contributed 
£31,784 outright and now claimed that this sum was a permissible deduction 
in computing profits for the year under the English Income Tax Act of 1842, 
which was in force when the assessment in question was made. (1842) 5 & 6 
Vict. c. 35, § 100, Schedule D. A judgment for the appellants on a special 
case stated by the Tax Commissioners was reversed by the Court of Appeal. 
The company appealed to the House of Lords. Held, that the sum paid was 
a capital rather than a revenue expenditure, and so was not deductible. Order 
of the Court of Appeal affirmed. British Insulated & Helsby Cables, Ltd. 
v. Atherton, [1926] A. C. 205. 

In a recent English case where the company created a trust fund over which 
it had no control, and only the interest was to be used for pensions, the court 
held that this transfer was a capital expenditure and as such not a permissible 
deduction from income. Rowntree & Co. v. Curtis, [1925] 1 K. B. 328. As 
the benefit to the company was to come only indirectly through its employees, 
conservative business men would probably not, as a matter of accounting, have 
capitalized the principal. Nevertheless as the sum itself was to be kept intact 
and would thus be a source of perpetual benefit to the company, the court 
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was probably justified in treating it as a capital expenditure. In the principal 
case, however, the payment represents the amount which would have been 
contributed during previous years by the company and its employees, and 
when all present employees have received their pensions, the sum wiil be ex- 
hausted. The sum is not set aside as principal and its capitalization as an 
intangible asset would not be in accord with good business practice. It is 
rather in the nature of a partial purchase of annuities for the present employ- 
ees. It seems, therefore, that the court should have assimilated the case to 
the earlier English authorities permitting annuities for employees to be de- 
ducted even though they take the form of one lump sum instead of a number 
of yearly payments. Hancock v. General Reversionary & Investment Co., 
[1919] 1 K. B. 25; Smith v. Incorporated Council, etc., [1914] 3 K. B. 674. 
Section 234 (1) of the United States Revenue Act of 1926, dealing with allow- 
able deductions from a corporation’s gross income, has appeared in the same 
form in all the federal Revenue Acts since 1918. U.S. Comp. Stat. (Supp. 
Apr. 1926) § 63363 pp (1). In cases arising under the earlier acts this sec- 
tion has been interpreted to allow donations to employees’ pension funds to 
be deducted as a consideration for a benefit flowing directly to the company, 
if the fund is for the benefit of the employees, separate and distinct from the 
corporation, and if the legal title does not remain in the corporation. U. S. 
Treas. Reg. 65, art. 562; O. D. r10, 1 Cum. Bull. 224 (1919). But cf. O. D. 
986, 5 Cum. Bull. 222 (1921); Sor. Op. 965, 1 Cum. Bull. 224 (1919). And 
it has been suggested that this interpretation may be extended to a situation 
where, as in the principal case, the contribution was in one lump sum and 
granted after the employment has been commenced without any compulsion 
on the employer. See Holmes, Federal Taxes (6th ed. 1925) § 284; Mont- 
gomery, Income Tax Procedure (1925) 910, 911. Cf. Appeal of Poinsett 
Mills, 1 B. T. A. 6 (1924). 


Wits — REVOCATION BY SUBSEQUENT WILL Not ConTAINING REVOCATORY 
CLAUSE — ADMISSIBILITY OF DECLARATIONS OF INTENTION. — The testatrix 
executed one will in 1913 and another, not expressly revoking the first, in 1920. 
Both wills contained a residuary clause. Some of the beneficiaries named in 
the first will were not mentioned in the second will, and others received smaller 
bequests. Among the latter was the plaintiff, which brought an action to have 
the first document established as part of the last will of the testatrix. At the 
trial it offered evidence of declarations of the testatrix that she did not intend 
to revoke the first will. This evidence was rejected and a verdict was directed 
for the defendant. The plaintiff appealed. Held, that the declarations were 
not admissible for the purpose offered. Judgment affirmed. WNeibling v. 
Methodist Orphans’ Home Ass’n, 286 S. W. 58 (Mo. 1926). 

If a will completely disposes of the testator’s property and does not indicate 
that it is merely complementary to a prior will, the law implies an intention to 
revoke the former will. Dempsey v. Lawson, 2 P. D. 98 (1877). Are decla- 
rations of the testator admissible to overcome or support this implication? 
In case of the revocation of a will by act to the instrument, declarations of 
the testator are admissible to show animus revocandi. Burton v. Wylde, 261 
Ill. 397, 103 N. E. 976 (1913). When used to prove the state of the testator’s 
mind, such declarations fall within an exception to the hearsay rule. 3 Wig- 
more, Evidence (2d ed. 1923) § 1737; (1924) 38 Harv. L. Rev. 959. And 
the parol evidence rule is obviously not involved. Where revocation is by 
subsequent instrument, there is little authority as to the admissibility of 
such declarations. The English cases seem contra to the principal case. 
Methuen v. Methuen, 2 Phill. 416 (Eccl. 1817); Jenner v. Finch, 5 P. D. 106 
(1879); 1 Jarman, Wills (6th ed. 1910) 176. Cf. Estate of Bryan, [1907] 
P. 125; Estate of Vines, [1910] P. 147. But see Townsend v. Moore, [1905] 
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P. 66, 80. An American case in accord with the principal case is Jn re 
Venable’s Will, 127 N. C. 344, 37 S. E. 465 (1900). The parol evidence rule 
prohibits the use of declarations of intention for purposes of construction save 
in a few exceptional cases. 5 Wigmore, op. cit. § 2471. And quite clearly 
the present case does not fall within any of the exceptions. It might be urged 
that the reasons supporting the exception for cases of “ equivocation ” apply 
to the ambiguity involved in the second will. But a more fruitful objection 
to the decision is raised by the inquiry whether the problem is merely one of 
construction after all. May not the function of the probate court be regarded 
as one of integration? Cf. 5 Wigmore, op. cit. §§ 2401, 2430, 2452. If so 
regarded, it would seem that the intent of the testatrix, as expressed dehors 
the second will, should be at least provisionally considered in determining 
whether the second will was complete in itself. Cf. 5 Wigmore, op. cit. 


§ 2430. 


WITNESSES — REFRESHING RECOLLECTION — IMPEACHMENT OF Own WIr- 
NESS BY Prion INCONSISTENT STATEMENT. — In a trial for violation of the 
National Prohibition Act, three government witnesses disclaimed knowledge 
of important facts upon which the government relied to prove its case. The 
court allowed the government to ask each witness if he had not made prior 
inconsistent statements to a government agent, each inquiry being prefaced 
with the statement, “to refresh your recollection.” The defendant excepted, 
and after verdict of guilty brought a writ of error. Held, that since the 
conversations with the government agent took place some time after the events 
to which they related, they could not be used to refresh the witnesses’ recol- 
lection. sgaee? reversed. Nardi v. United States, 13 F. (2d) 710 (C.C. A. 
6th, 1926). 

The court followed the decision of the Supreme Court in Putnam v. United 
States, 162 U. S. 687 (1896). That case failed to draw a distinction between 
introducing in evidence the recorded past recollection of a witness, and re- 
viving his present recollection by use of a former statement. It is only in 
the former case that it is important that the record be contemporaneous 
with the events it describes. In the latter it should make no difference when 
the document was made, so long as it enables the witness to testify about the 
events from his present recollection of them. 2 Wigmore, Evidence (2d ed. 
1923) § 761. The weight of recent authority so holds. Nef v. Neff, 96 Conn. 
273, 114 Atl. 126 (1921); Sagers v. Smelting Co., 50 Utah, 423, 168 Pac. 105 
(1917); Copeland Co. v. Davis, 125 S. C. 449, 119 S. E. 19 (1923). As the 
principal case indicates, the federal courts will still follow the Putnam case 
if it is expressly urged as a ground for exclusion. Tibbits Grocery Co. v. Lux 
Co., 5 F. (2d) 549 (C. C. A. 8th, 1925). But unless this is done, the Putnam 
case will be ignored. Di Carlo v. United States, 6 F. (2d) 364 (C. C. A. 2d, 
1925); Brown & Co. v. O’Connor, 238 Fed. 552 (C. C. A. 2d, 1916); Beaver 
v. United States, 3 F. (2d) 860 (C. C. A. 6th, 1925). Contra: Arine v. United 
States, 10 F. (2d) 778 (C. C. A. oth, 1926). A second possible ground for 
excluding such questions as those in the principal case is that they are really 
an attempt to impeach the government’s own witness. Those federal and state 
courts which are free in allowing impeachment of one’s own witness are not 
troubled by this problem. Cf. Di Carlo v. United States, supra. In many 
states, however, a witness may be impeached only when he has unexpectedly 
given damaging testimony and not for a mere lapse of memory or failure to 
give expected evidence. By the better view the prohibition of impeachment 
does not prevent reference to prior inconsistent statements in order to refresh 
memory. State v. Silver, 127 Atl. 545 (N. J. L. 1925); Weygant v. Bartle, 88 
Ore. 310, 171 Pac. 587 (1918). Contra: Chism v. Hall Motor Co., 278 S. W. 
350 (Tex. Civ. App. 1925); State v. Treseder, 244 Pac. 654 (Utah, 1926); 
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Ferris v. Todd, 124 Wash. 643, 215 Pac. 54 (1923). And this view has even 
been adopted by some states which never allow impeachment by prior incon- 
sistent statements. Bullard v. Pearsall, 53 N. Y. 230 (1873); People v. 
O’Gara, 271 Ill. 138, 110 N. E. 828 (1915). A third ground for exclusion is 
that under pretense of aiding the memory of the witness, inadmissible state- 
ments may be put before the jury. Rosenthal v. United States, 248 Fed. 684 
(C. C. A. 8th, 1918). Some courts forestall this objection by temporarily 
excusing the jury or by allowing counsel to refer to the prior statement but 
not to include in his question the substance of the statement. State v. Patton, 
255 Mo. 245, 164 S. W. 223 (1914); Samson v. Ward, 147 Wis. 48, 132 N. W. 
629 (1911). But this danger can be handled by the trial judge who should 
refuse to allow the questions when they are manifestly prejudicial. Otherwise 
they should be freely admitted either to impeach or to revive memory. 2 Wig- 
more, op. cit. §§ 902, 905. 
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THE NEGOTIABLE INSTRUMENTS LAW ANNOTATED. By Joseph Doddridge 
Brannan. Fourth edition, by Zechariah Chafee, Jr. Cincinnati: The 
W. H. Anderson Company. 1926. pp. cxlvili, 1041. 


In 1902 an 86-page pamphlet was published by the Harvard Law Review 
Association. It reprinted for the convenience of students the Negotiable In- 
struments Law and the Ames-Brewster controversy. The first edition of 
Brannan which appeared in 1908 was a new edition of the pamphlet. Later 
articles relating to the controversy ? and some fifty pages of editorial notes 
upon the text of the Act were added. The annotations were for the most part 
in the then useful form of abstracts of cases decided under the statute. In the 
second edition of 1911 the gloss had expanded to 120 pages; in the third of 
1920 to 380. In the fourth edition the annotations fill more than goo pages. 
The Ames-Brewster articles are omitted. Otherwise the edition is built upon 
the plan of the first. In result, our most comprehensive and competent treat- 
ment of the American law of bills, notes and checks is in the form of a digest 
of cases decided under the Act. If the work were in the form of commentaries 
upon the sections, there would — remembering Williston’s Sales — be no cause 
for regret. As it is, one’s reflection is that too much good workmanship has 
been spent in elaborating the execution of a design sketched to serve the pur- 
poses of the first decade of the Act. One’s impression is of the same sort as 
if one were to see the Harvard Law School rebuilt upon a plan formulated in 
the ’7os. 

The digest form, although demanding classification of abstracts and notes, 
stresses material rather than method. It provides no place for discussion of 
classification, encouraging incompleteness in analysis and rough grouping of 
the material. For example, the notes to Section 12 (postdated instruments), 
without suggestion of the preliminary question of formal and functional dis- 





1 Ames, The Negotiable Instruments Law (1900) 14 Harv. L. Rev. 241; Brew- 
ster, A Defense of the Negotiable Instruments Act (1901) 10 YALE L. J. 84; Ames, 
The Negotiable Instruments Law. A Word More (1901) 14 Harv. L. Rev. 442; 
aire The Negotiable Instruments Law — A Rejoinder to Dean Ames (1901) 
15 ibid. 26. 

2 McKeehan, The Negotiable Instruments Law — A Review of the Ames-Brew- 
ster Controversy (1902) 41 Am. L. Rec. (N.S.) 437, 449, 561; Ames, The Negotia- 
ble Instruments Law — Necessary Amendments (1903) 16 Harv. L. Rev. 255. 
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tinctions between checks (devices for effecting the transfer of deposit cur- 
rency) and demand bills drawn on a bank, throw the cases since the Act under 
the titles “ May holders be in due course,” “ When is maturity,” and “ Mis- 
cellaneous cases.” The same section illustrates another defect of the plan of 
the book: fortuitous separation of closely related matters. The certification 
of postdated checks is dealt with under Section 187, and there is no reference 
from Section 12 to Section 187. 

The plan, restricting the editor to the track of cases under the Act, has other 
unfortunate consequences. No one can foretell when the editor will be tempted 
from the road-bed. And when he is, his feeling of responsibility is diminished. 
Thus in the adverse criticism of Smith v. Field* upon the basis of cases prior 
to the Act, Merchants’ & Planters’ Bank v. New First National Bank * is not 
cited among the earlier cases. In dismissing the case of United States v. Na- 
tional Exchange Bank * as irrelevant to a discussion of whether Section 62 has 
changed the common law rule that a drawee may recover payment made under 
a mistake of fact on a raised check, the author overlooked the important prob- 
lem whether the Federal Reserve Bank was not in the banker-customer rela- 
tion with the government and the drawee of orders drawn by an authorized 
officer on the United States Treasurer. 

The advantages of a book on the plan of Brannan cannot be overlooked. To 
have an important uniform statute carefully annotated is an aid to lawyers 
the utility of which can hardly be exaggerated. To have it done so ably by 
such distinguished hands is a miracle. An advantage which is not so obvious 
is the remoteness of a competent treatise following the order of the Act and 
in the form of commentaries upon its sections. The presuppositions of the 
Act are too vague, and the analysis too inadequate to stimulate effort in that 
direction. Rather we may expect a book which will ignore the fortuitous 
arrangement of the Act and attempt a more fundamental analysis by distin- 
guishing between long and short term credit, between mercantile and commer- 
cial bank credit, and will choose a single field among those delimited by the 
distinctions. If such a book is written on commercial bank credit, it will ex- 
hibit short term promissory notes and bills of exchange as the legal devices 
for making obligatory the promises which are coined by commercial banks into 
deposit currency, and upon rediscount by the reserve banks conjured into legal 
reserve. Checking accounts, bank notes, cashiers’ checks, certifications, nego- 
tiable demand certificates of deposit, and travellers’ letters of credit will be 
seen as the legal forms for deposit currency; checks, bank notes, bank drafts, 
as the devices for transferring deposit currency; and deposit currency, as the 
means of liquidating accounts. The obligations of the mercantile or industrial 
maker, acceptor, and drawer will appear as the basis for certain credit items 
in the current account between bank and customer; the obligation of the in- 
dorser, as the basis for a debit. Bank acceptances and letters of credit will 
be contrasted as devices other than deposit currency for making bank credit 
available. The problems of collection of checks and other items will appear 
as problems arising incident to the transfer of deposit currency and the conse- 
quent shifting of the legal relations of banks in respect of the reserves. Cer- 
tainly, if such a book were written, no matter how well done, it would have 
a place beside it for Brannan. 

UNDERHILL Moore. 





8 19 Idaho, 558, 114 Pac. 668 (1911), BRANNAN, Pp. 896. 

4 116 Ark. 1, 170 S. W. 852 (1914). 

5 1 F. (2d) 888 (C. C. A. 4th, 1924), BRANNAN, p. 568, since aff’d, 46 Sup. Ct. 
388 (U.S. 1926). 
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A History oF ENciisH Law. By W. S. Holdsworth. Boston: Little, Brown 
& Company. 1925. Vol. VII, pp. xxxii, 576; Vol. VIII, pp. xxxiv, 500; 
Vol. IX, pp. xxxii, 458. 


All who are called to the study of legal history, whether occasional or perma- 
nent, will welcome the distinguished author’s assurance that “ this last vol- 
ume ” is by no means the conclusion of his magnum opus. The original limit 
of these nine volumes was the year 1700, but in certain sections the story has 
in fact been carried down to the present day. All the same — 


“ There stiil remains to be related the history of the sources and general develop- 
ment of English law during the eighteenth and nineteenth centuries; the history of 
the substantive rules of equity, which became the definite system which we know 
today during those centuries; the history of some parts of the common law — 
notably mercantile law, maritime law, and the law of evidence — which then as- 
sumed their modern form; and the history of certain other branches of law — such 
as ecclesiastical law, prize law, and international law — which fall within the sphere 
of the civilian’s practice. To complete the history as it ought to be completed will 
be a long task; but I hope to be able to accomplish at least some part of it in the 
next few years... .”1 


Surely a tremendous appendix, which no lesser work than these nine volumes 
could sustain, and which no other author could contemplate with this quiet 
courage and confidence which are the reward of twenty-five years of ceaseless 
labour in a Herculean task. 

The present volumes deal with some of the most obscure and difficult ques- 
tions in English legal history, for they are concerned with an attempt to bridge 
the gap between the modern and the middle age. The erudition of the profes- 
sion led it to base itself on the earlier law, while its conservatism forbade the 
abandenment of a rule or doctrine if it were humanly possible to distort it 
enough to fit the newer world. Consequently the progress of the law — if the 
word is indeed appropriate — often takes the form of spinning finer and finer 
distinctions, and heaping up portentous masses of gossamer. Truly, Lord 
Bacon’s metaphor is no exaggeration: these were men who could spin their 
brains into cobwebs. As an example we may refer to the patient discussion 
of seisin,? which shows the hopelessness of trying to apply the mediaeval doc- 
trine of seisin to settled lands. True, the law became more or less tolerable 
through developing the doctrine of disseisin at election, but Lord Mansfield 
felt the need for a radical remedy in the return to the primitive feudal purity 
of the doctrine. In other words reform was to be buttressed by somewhat 
doubtful legal history.2 The best historians, however, down to Butler and 
Maitland demonstrated the clear historicity of the existing law, and during the 
eighteenth century this was decisive. And thereby hangs a moral on the use 
and abuse of legal history. 

Contingent remainders, executory interests and powers are treated in due 
order, the last topic drawing from the author the remark‘ that there is a 
tendency away from the principles of pure property towards something which 
is a tertium quid, a composite idea wherein property is modified by certain 





1 Vol. IX, p. vii. 

2 Vol. VII, pp. 23-81. 

8 The question has recently been reopened in the searching study of F. Joiion 
des Longrais, La ConcepTIon ANGLAISE DE LA SAISINE (1925), who is unsatisfied by 
Maitland’s simple solution. The mention of Burrow’s Reports in his bibliography 
gives us ground for hoping that he will discuss Mansfield’s judgment in Taylor v. 
Horde, 1 Burr. 60 (K. B. 1757), @m his second volume. His definition of seisin 
suggests that Mansfield may not have been so very wrong in his “learning of 
feuds.” 

4 Vol. VII, p. 192. 
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other elements. Thus an amalgamation of property with certain principles of 
contract produced the new conception of negotiability, while the combined 
working of the ideas of property and agency produced another novelty in the 
form of powers. In each case a striking addition was made to the stock of 
legal thought, and a new device was found to meet the requirements of a newer 
age. The ensuing discussion of the attempts to frame a satisfactory rule 
against perpetuities is illustrated with the text of a bill introduced into the 
House of Lords in 1597 which would have removed all restraints on alienation 
from a tenant of an estate of inheritance.°® 

Good examples of the point of view of the expert historian are to be found 
in the treatment of easements and prescription: Of the former the author 
remarks that 


“ historically . . . the question of their extent depended on the question whether 
the person entitled to the right could complain of a nuisance. It is true, as we have 
seen, that this aspect of the right was not so well marked in some of them; but for 
all that it was the procedural basis of the protection given to them by the law. It 
is because this procedural basis had been lost sight of. . .” ® 


that certain anomalies appeared. The inquiry of the historian enables him to 
detect the subtle change in the point of view of lawyers and to demonstrate the 
inconveniences due to an unequal rate of progress in different sections of the 
law. Although the results of historical treatment are usually of this nature, 
that is to say constructive, yet upon occasion they may afford powerful ammu- 
nition for an offensive. Thus history only adds further weight to the author’s 
judgment that no amount of amendment will cure the defects of the present 
English law of prescription. “‘ What is required is a total repeal of the existing 
common and statute law and the substitution of an entirely new set of rules.” 7 
History has here afforded an explanation which is the reverse of a justification 
of the existing situation. 

The volume concludes with a discussion of personal property. On the much 
disputed question of the bailee’s liability Professor Holdsworth naturally ad- 
heres to the theory he has already propounded in an earlier volume; it is worth 
noting however that since this was written the hitherto doubtful case in Ed- 
ward II’s reign has been published in the Selden Society edition,® and from the 
record on the plea roll there is now no further doubt that (as had long been 
suspected ®) issue was there taken on the fact of the goods having been stolen 
from the bailee as he had alleged. In short, his liability was not absolute. As 
for the earlier period, there is so much inconsistency in the decisions about the 
year 1200 that it seems to us almost impossible to state any general rule as 
the “ original ” state of the law. 

Volume VIII opens with the later history of contract and the formulation of 
the doctrine of consideration, and follows lines already fairly familiar through 
the writings of Ames, Jenks, Lorenzen and others. The next chapter, on nego- 
tiable instruments, banking, etc., contains less familiar matter, especially in 
the continental history of these subjects, which is based principally on Brun- 
ner and Brissaud. It might be worth while to add here a reference to the in- 
teresting suggestion of Dr. Bigwood 1° that the bonds which he has examined 





5 Ibid. 198; Holdsworth, An Elizabethan Bill against Perpetuities (1919) 35 
L. Q. Rev. 258. 

6 Vol. VII, p. 341. 

7 Ibid. 352. 

8 Y. B. 8 Edw. II (Selden Soc. 1903) 136-37. 

® Cf. Professor Beale’s forecast in 1897, Zhe Carrier’s Liability: Its History 
(1897) 11 Harv. L. Rev. 158, 160 n. 4. 

10 Bicwoop, Le REGIME JURIDIQUE ET ECONOMIQUE DU COMMERCE DE L’ARGENT 
DANS LA BELGIQUE DU Moyen AcE (1922), published in Mémoires de l’Académie 
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frequently promise payment to the creditor or his attorney or messenger, 
“bearer of this writing.” The attorney or messenger was of course required 
to prove his relationship with the creditor; but some debtors seem to have felt 
that they were safer in requiring in addition the production of the original 
bond. Soon it was believed that the production of the bond was the more 
important, and thus the requirement of letters of attorney was waived: “ many 
texts from 1273 to 1309 . . . in fact specify that the bearer shall need no 
other procuration ” than the mere fact of possessing the bond.1!_ Hence the 
practice of making bonds payable to the creditor or bearer. Here again mis- 
chief was wrought by an injudicious use of legal history. There arose “ lawyers 
who were at once learned in the classical texts of Justinian’s Corpus Juris, and 
ignorant of the modern mechanism of commerce.” 12 These savants succeeded 
in restricting sixteenth century business to the measure of sixth century law, 
and commerce paid the price in inconvenience and uncertainty. 

Chapter V (Crime and Tort) contains several matters which have recently 
been discussed elsewhere — defamation, by Dr. Holdsworth himself, and con- 
spiracy and liability by Dr. Winfield. The history of religious conformity 
legislation leads the author to remark that the same question is acute today. 
The Litany of the English Church links “ false doctrine, heresy and schism ” 
with their sixteenth century results “ sedition, privy conspiracy and rebellion.” 
We doubt not that these words are still full of meaning to many people who 
fear the “ proved efficacy of propaganda.” 1% It is a new factor which has 
already disturbed the law of sedition. 

Three-quarters of Volume IX is on procedure and evidence. The rest deals 
with status. A history of remedies against the Crown is given from the middle 
ages to the Ministry of Transport Act which imposes employer’s liability upon 
the minister. The position of aliens and common-law corporations concludes 
the discussion of status. 

These volumes constitute the only detailed history of the law during the 
seventeenth century, and one is tempted to venture a few generalizations on 
this puzzling period. The civil war is the crucial fact, undoubtedly, and we 
shall probably have to admit that the maintenance of its continuity was the 
paramount duty of the profession. But granted this, it is hard to resist the 
feeling that splendid opportunities were missed. However that may be, no one 
can deny that there is one figure which completely dominates it: if any proof 
is needed, let the reader try to imagine what the law would have become if the 
government in the course of one of those high-handed searches of his chambers 
had happened to destroy or lose the Reports of Sir Edward Coke, and had 
suppressed the Institutes. 

As for these volumes, praise would be superfluous. They are all that the 
earlier portions have led us to expect, full, patient and scholarly. Every his- 
torical investigator will begin with them, and from our own experience we will 
predict that the further he travels, the more he will appreciate their solid 
merit, their wealth of material, and the sober judgment of their author.’* 


THEODORE F. T. PLUCKNETT. 





Royale de Belgique (Classe des Lettres et des Sciences, Morales et Politiques) 2¢me 
série, tome XIV. 

11 Brcwoop, op. cit. supra note 10, at 507-14. It is significant that the docu- 
ments used by Dr. Bigwood come from a country which had extensive commercial 
relations with England during the middle ages. 

12 Vol. VIII, p. 122. 

13 [bid. 420. 

14 Slips and misprints are rare: the most considerable we have noticed are: 
Vol. VII, p. 52, line 6, for disseisee read disseisor; ibid. 110, note 1, for 1698 read 
1598; Vol. VIII, pp. 127, 185 notes, the references to Tudor and Stuart Proclama- 
tions would be easier to identify if the editor’s name were mentioned. — R. Steele. 
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Tue Unitep States Boarp oF Tax APPEALS, PRACTICE AND EVIDENCE. By 
Charles D. Hamel. New York: Prentice-Hall Inc. 1926. pp. lxxii, 255; 
appendix, 222. 


The Board of Tax Appeals has proved a useful and independent tribunal for 
hearing appeals from the Commissioner of Internal Revenue. That it has been 
unable to cope with the flood of appeals brought before it is no wonder. At 
first, every taxpayer, as a matter of course, appealed from an adverse decision 
if the expense of appeal was not too prohibitive. As the Board has settled its 
principles and standardized its action, appeals will naturally grow less fre- 
quent; and one may hope therefore that in no long time the Board will be 
abreast of its docket. 

The Board is doubtless a permanent body, and it is to be hoped that it will 
soon be in name, as it is in reality, a court. Calling it by the wrong name 
leads to unfortunate results. The Board was working out an interesting ex- 
periment in the reception of evidence. ‘“ The Board,’ says Mr. Hamel,’ 
“keeping in mind the fact that it was a judicial tribunal without a jury, did 
not, as a rule, enforce strictly those rules of evidence which grew out of and 
are peculiarly applicable to jury trials.” A court would probably have been 
allowed to work out its own evidence; but as an administrative tribunal the 
wings of the Board were clipped. The Revenue Act of 1926 provided that 
evidence should be received by the Board according to the rules applicable 
in courts of equity of the District of Columbia. 

No one is better fitted to write a book on the procedure of the Board than 
Mr. Hamel, long one of the principal members of the Board; and the book he 
has written is in all respects excellent. Procedure in tax matters is mysterious 
to the ordinary lawyer, and puzzles even the experienced practitioner. Here 
it is so clearly stated that the tyro, with the help of the explanations given, 
will not be in serious danger of error. The first chapter contains a lucid his- 
tory of appeals in the Bureau of Internal Revenue, culminating in the creation 
of the Board; and the second describes the procedure in the Bureau prelimi- 
nary to appeal. The third chapter discusses the jurisdiction of the Board. 
Next follow a chapter on the appeal and pleadings, motions, placing a case on 
the calendar, and other matters before hearing, and a chapter on the hearing, 
omitting questions of evidence. Two chapters on evidence follow, constituting 
a lucid treatise of one hundred pages on evidence in the courts of the District 
of Columbia, citing, in obedience to the Act of 1926, only cases from that 
jurisdiction. Three more chapters deal with procedure after the hearing, the 
decision, and appeals to a court. In Appendices are printed the Revenue Act 
of 1926; the chapter on evidence from the District of Columbia Code;? 
Treasury Decision, No. 3867, regulating the examination of income tax re- 
turns and the determination of tax by the Commissioner; the rules of practice 
of the Board; its forms; and the forms of bureau letters. 

The book is indispensable for all who practice before the Board or are in- 
terested in income tax appeals. 

J. H. BEALE. 





Tue AMERICAN ADMIRALTY: ITs JURISDICTION AND Practice. With practical 
forms and directions. By Erastus C. Benedict. Three Volumes. Fifth 
Edition. Revised by George V. A. McCloskey. Albany: Banks & Com- 
pany. 1925. pp. cxvi, 897; xix, 841; ix, 1158. 


Since the publication of the first edition of The American Admiralty by 
Erastus C. Benedict in 1850 the American law of Admiralty has grown to man- 





1 P. 142. 2 D. C. Cove (1924) c. 25. 
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hoed. When the original edition was published, the case of the Genesee 
Chief} had not yet been decided and admiralty jurisdiction was popularly 
supposed to be confined to tidal waters and not to extend over inland navigable 
rivers. Indeed, one of the author’s reasons for the writing of the book was his 
desire to further a broader and more liberal interpretation of the constitutional 
grant of admiralty jurisdiction. Since that time, with the wide extension of 
admiralty jurisdiction, geographical and otherwise, and with its growing im- 
portance dife to the rapidly increasing value of shipping interests, the law of 
admiralty has undergone profound development and change. New theories 
have been advanced; statutes of fundamental and far-reaching importance 
have been passed; Supreme Court decisions have shaken to their foundations 
many of the assumptions of the older admiralty law. 

During these seventy-five years of development and change, Benedict’s 
Admiralty Practice through succeeding editions has stood in its own field of 
American admiralty procedure and practice without a peer. The original 
single volume edition of 650 pages had grown in the fourth edition to a book 
of 771 pages. The new fifth edition appears in three volumes, totalling 2896 
pages. The first volume (with separate index) is devoted to a revised and en- 
larged text on admiralty practice and procedure; the second volume contains 
a full list of practice forms; the third contains various commercial maritime 
forms and also the more important statutes and maritime rules and the rules 
of practice of the Supreme Court, of the various circuit courts of appeal, and 
of certain district courts. 

With the growing complexity and importance of admiralty law and in view 
of the new developments flowing from the Supreme Court decisions of recent 
years, it is fortunate that Benedict’s original excellent treatise should be suc- 
ceeded by a new edition so admirably revised and so generously enlarged. 


FRANCIS B. SAYRE. 





CASES ON THE LAw oF THE ConsTITUTION. By Beroé A. Bicknell, of the 
Middle Temple, Barrister-at-Law. New York: Oxford University Press, 
American Branch. 1926. pp. xiv, 215. 


The merits of a constitutional case-book of this size — just one hundred and 
twelve cases are briefly reported — must be judged chiefly on the basis, first 
of the judiciousness of the choice of cases to be reported, and second of the 
accuracy, clearness, and conciseness with which the legal principles enunciated 
in these cases are set forth. Both these tests are met very well by this little 
book. In general the cases are admirably selected and with a considerable 
proportion of recent ones, and they are reported in a judicious combination of 
rapid summary and apt quotation which serves to bring out almost at a glance 
their essential principles. In addition the author has prefaced each of the main 
divisions of the subject, such as Parliament, the Crown, or the Rights and 
Duties of the Subject, with a good general summary of the law relating to it 
which adds materially to the usefulness of the volume. If any exception might 
be taken, it would be to a few of the historical statements in these introduc- 
tory notes, such as the assertion that the sole right of Parliament to tax rests 
on Magna Carta, or the implication that the royal prerogative could never at 
any time have been rightly regarded as a power outside the common law. 


C. H. McItwarn. 





1 12 How. 443 (U.S. 1851). 
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IoHANNIS SELDENI AD FLETAM DissERTATIO. Reprinted from the edition of 
1647 with parallel translation, introduction and notes by David Ogg. 
Cambridge Studies in English Legal History. Edited by Harold Dexter 
Hazeltine. Cambridge: Cambridge University Press. 1925. pp. Ixvi, 204. 


Selden’s famous dissertation is of very unequal merit to the modern reader 
of legal history. Where he used printed sources, he is less valuable, but when 
he drew on his extensive knowledge of manuscripts and employedetexts which 
are no longer extant, his remarks deserve the closest attention. The most con- 
siderable section of the dissertation from this point of view is his contention 
that the influence of Roman law in England is most marked during the reign of 
Edward II, and that it practically vanished under his successor. The addi- 
tional material which has become available since Selden’s day has in general 
confirmed this thesis. In the opinion of the reviewer, this coincides most strik- 
ingly with another fact, namely, that the reigns of the first two Edwards is the 
period from which come most of the Bracton manuscripts, and that the copying 
of Bracton’s text practically ceased by the middle of Edward III’s reign. These 
two facts together are of the highest significance. But this does not mean that 
even at its greatest this Roman influence was as strong as some writers have 
asserted. In fact, from the evidence as produced by Selden, it would be very 
easy to over-estimate it, and it is unfortunate that Mr. Ogg has not devoted 
some space in his introduction to the discussion of the three cases which Selden 
cites from the reign of Edward II. It is a suspicious circumstance that they 
all come from the same manuscript, which most unfortunately has since dis- 
appeared. The first, the Prior of Wallingford’s Case, has already been criti- 
cized by Maitland? who points out that the passage in question may be the 
work of an erudite annotator and not part of the original year book report of 
what was said in court. The second, Brandeston v. Burgh, where Selden found 
one of the regulae juris cited, is singularly badly reported in the manuscript 
which Selden used, and no other manuscript contains a reference to the regula.” 
The third, the Abbot of Abingdon’s Case, which Mr. Ogg left unidentified, we 
have found in the year book 12 Edw. II, 368, and in Selden’s manuscript there 
was a reference to the Digest which again is not to be found in other manu- 
scripts. Surely there must have been something very peculiar about this lost 
manuscript year book; the mere fact that we know the writer’s name only adds 
one more unusual circumstance to its text. We cannot help feeling that these 
cases are hardly admissible in the discussion until, we know how far that manu- 
script was a genuine year book and how far it was the learned comment of the 
mysterious Richard of Winchedon. Until this has been ascertained Maitland’s 
statement remains unchallenged: “some legal maxims appear from time to 
time, as they appear in more modern reports; but nowhere have we seen a 
workmanlike ‘ ut ff.’” ® 

Mr. Ogg justly observes, moreover, that Selden’s discussion of Bracton’s 
Romanism is not very profound, and that there still remains much to be done 
along the lines recently laid down by Professor Woodbine.* But we regard it 
as dangerous to say that “the accurate determination of these points is an 
essential preliminary to a complete estimate of Roman law influence on the 
early development of English law.” * The fact of the matter is that our pres- 
ent knowledge of thirteenth century law is derived almost entirely from Brac- 





1 Y. B. 3 Edw. II (Selden Soc. 1905) xix—xx. 

2 Y. B. 5 Edw. II, 216-109. 

8 Op. cit. supra note 1, at xx. 

* The Roman Element in Bracton’s De Adquirendo Rerum Dominio (1922) 31 
Vate L. J. 827. Cf. Vinogradoff, The Roman Element in Bracton’s Treatise (1923) 
32 ibid. 751. 

5 P. xii. 
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ton or his imitators — that is to say, from secondary sources. The number of 
strictly original authorities for the period in print, such as year books and plea 
rolls, is hopelessly inadequate for a reconstruction of a picture of the thirteenth 
century free from Bractonian influence. The question of Bracton’s reliability 
as an exponent of the jaw as it was administered in the courts, is a vital, and 
for the moment, an insoluble problem, and until it has been solved, Bracton’s 
Romanism cannot safely be regarded as anything more than strictly personal 
to himself. Roman influence on Bracton is one thing, and Roman influence on 
the common law is quite another, and the two investigations must be kept 
apart. 

As for Fleta himself, little can be added to the scanty suggestions originally 
made by Selden. The only recent contribution to the discussion comes from 
Mr. Komar whose study on Two Claims for Fleta’s Honors ® has escaped Mr. 
Ogg’s attention. Mr. Komar seems to us to have made out an interesting case 
for Robert of Scardeburgh who in 1275 borrowed a Bracton which belonged 
ultimately to the Bishop of Bath and Wells. Mr. Komar’s suggestion that it 
may have been Bracton’s own copy becomes the more likely when it is remem- 
bered that Bracton was a Devonshire man and that therefore the Bishop as 
ordinary might well have been the administrator of Bracton’s estate, and so 
have come into possession of the manuscript. 

The general editor of the series, Professor Hazeltine, has contributed an il- 
luminating note on the “ Historical Background of the Dissertatio,” which 
gives some new facts on Selden’s life and a brief but valuable summary of the 
conflicting tendencies in civilian studies during the renaissance. 


THEODORE F. T. PLUCKNETT. 
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